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Chapter 1.  Introduction

Some information about The Netherlands
The Netherlands (often called Holland) is a small country of ca. 17 million people occupying 37,000 sq.km in the heart of north-western Europe, on the continental shores of the North Sea between Germany, France and England. Persons with a non-Western origin account for about 12 per cent of the population. Most of them are from Turkey, Morocco, Surinam and the Dutch Antilles. There are various laws in force to ensure that the labour market is an inclusive labour market. The Netherlands has an economically active population of about 7.5 million people. The so-called Labour Force Participation lies at 65%. The proportion of part-time jobs in total employment is at 51 per cent in 2014, the highest in the OECD. The population is aging at a rapid pace. The labour force is distributed over different branches of the economy. About 73 per cent are employed in the private sector with 12 per cent in the public sector and 15 per cent in the semi-public sector. 2,3 per cent of the active population is engaged in agriculture, 18,9 per cent in industry and energy and 77,8 per cent in services. Dutch workers are still among the most productive ones of the world. Since the beginning of the 1980s the volume of flexible jobs (fixed-term contracts, ‘on call’ contracts, temporary agency work, freelance contracts) has strongly increased. Currently it stands at 27% of the labour market, one of the highest proportions in the EU. Unemployment rates are usually below the EU average. The Netherlands belongs to the most prosperous countries in the world. It ranks 5th on the list of assets of its inhabitants with an average of 68.750 Euro per inhabitant. The GDP per capita in The Netherlands is second highest in the EU. Foreigners are often struck by the fairly low level of poverty in The Netherlands and its relative, though not exceptional, wealth. Compared to other EU member states, the number of people facing the risk of poverty and social exclusion is relatively small in the Netherlands. This is mainly due to the comprehensive social security system in the Netherlands.

The Netherlands’ economy is noted for its stability, high skilled workforce and developed infrastructure. Despite its small area and population, the Netherlands has an impressive economy. It ranks eighteenth in the world in terms of total GDP (2012) and is the fifth largest economy in the Euro Zone. The country’s main mineral richness is natural gas, but the national income is mostly generated by intensive agriculture, industry and services. The country is the seat of a number of multinationals. 
Legislative power rests with the government and Parliament together; executive power formally rests with government alone, but it is under the permanent scrutiny of Parliament. Judicial power rests with the courts. The government consists of the king and his ministers (the Cabinet) together. The king has no political power and his function is merely ceremonial. Parliament is composed of the Eerste Kamer (Senate, 75 seats) and the Tweede Kamer (House of Representatives, 150 seats). Of the two, the Tweede Kamer is the most important. The Netherlands is a country of religious and political minorities. No single political party has ever had the prospect of governing the country alone. The Netherlands has always been governed by a coalition cabinet. Moreover the legislative power and socio-economic policies are shaped in dialogue with the social partners: this is often described as ‘the economy of concertation’ (or consensus economy). As a product of these processes, Dutch labour law can be characterized as a middle-of-the-road law, on the one hand protecting the weak and giving workers a say in socio-economic governance, while at the same time not overburdening enterprises and leaving ample scope for managerial decision-making. Of course there is a constant tug-of-war about increasing managerial freedom and as a result a reduction of the protection of workers or vice versa. Although there are always discussions regarding minor adaptations, none of the major political parties, trade unions or the employers proposes a major overhaul of the existing socio-economic system.

§1. Origins and Development of Dutch Labour Law and Social Security


Modern labour law in the Netherlands dates back to the last part of the nineteenth century, when it emerged as a set of rules to restrain the almost unfettered ‘freedom of trade’ that had existed since about 1800. In 1872 the criminal sanctions on combative trade unions were abolished. In 1874 the first Act prohibiting child labour was adopted and in 1889 this Act was extended to limit the maximum working times of women and young persons. The first Health and Safety at Work Act came into being in 1895. The contract of employment was extensively regulated in the Civil Code in 1909. The first social security law, containing a provision of mandatory insurance for industrial accidents, was issued in 1901.

In response to the social turmoil in Europe at the end of World War I the Dutch government initially intensified its social programme. The Labour Act of 1919 more strictly and comprehensively regulated the maximum working day and the maximum working week. A mechanism for inquiry and mediation in labour disputes was entered in the statute book in 1922 and collective agreements were statutorily regulated by Acts of 1927 and 1937. New social security acts were promulgated, guaranteeing lower paid workers old age, disablement and widows’ pensions (1919) as well as sickness benefits (1930). Yet the social programme slowed down dramatically as a result of the Great Depression of the 1930s that brought large-scale unemployment.


In the period following the Second World War the government maintained tight control on wages and prices until far into the 1960s. This was put into practice in close co-operation with the central federations of trade unions and employers. So the Dutch society became used to a sort of tripartite social-economic government. And even if this wage control policy was gradually dismantled after the mid-1960s, to disappear completely in the 1980s, it is due to this long history of centralised wage control policy that the practice of institutionalised consultation and co-operation at all-industry level is well developed, the so-called Poldermodel (see § 5). 
	PRIVATE 

                                              Box 1
                       
The fate of the Dutch wages policy

In 1970 the powers of the government to intervene in the process of collective bargaining were reviewed by the Wage Determination Act (Wet op de Loonvor​ming). Although this Act recognised the principle of free wage bargaining, it also explicitly granted the minister the power to issue wage regulations. The minister made use of this power several times, and this policy came under strong ILO‑criticism by the end of the 1970's and the beginning of 1980's. This factor, in combination with the chan​ged economic situation (huge unemployment and therefore less wage pressure) and a different political situation, (a new non‑in​terventionist government in power) brought the interventionist wage policy to a definitive end. Since 1983 the government has not issued wage regulations any more. In 1986 this change was codified in an amendment on the Wage Determination Act: the government is allowed to issue wage regulations only in the case of an acute economic emergency caused by an abrupt change originating externally. Only in the state subsidised non‑profit sector did the government retain some more far‑reaching powers to intervene, but these powers too were finally repealed in 1995.


In these years labour law and social security was further developed with statutes on protection from dismissal (1945, 1954, 1968), paid holidays (1966), minimum wages (1968) and so on. Unemployment benefits were introduced in 1948 and the entire system of social security was completely overhauled and brought to a prominent level between 1957 and 1968. New objectives were given to labour law such as equal treatment and non-discrimination and the participation of the workers in the enterprise. 


However, during the economic recession of the 1980's the Netherlands had difficulties in maintaining its labour laws and social security laws that had pushed labour costs to ever higher levels. Large sections of the population failed to find work and remained unemployed for many years.

Since then labour law and social security law has gone through a period of reconstruction. Almost all of the old statutes have been revised to make them more flexible and less costly. Compromise strategies were pursued in the area of working time – calls by employers for greater flexibility have been reconciled with demands from trade unions and other groups for measures to ensure a better work-life balance for employees – and the law on dismissals (the concept of flexicurity). 

These compromises were embedded in a general situation of ‘moderation’. Wage moderation forms the essential element of the Dutch model. The trade unions were moderate in their pay claims and did not oppose the employers’ strategies for modernisation and technological innovations.

§ 2. Sources of law


Labour law and social security law, as set out in formal Dutch legislation, is almost completely drafted framed at the national level, to the almost total exclusion of subordinate authorities such as provinces and municipalities.

In the Netherlands labour law
 is not so much codified as in France. Only the law on the contract of employment is codified in Book 7 of the Dutch Civil Code. The other labour law is scattered throughout Dutch legislation. Neither is social security law codified. It is laid down in over 50 statutes.

Often Dutch Acts of Parliament – also in matters of labour law and social security - only give basic regulatory principles, leaving its concretisation to Royal Orders, Ministerial Decrees, Ministerial Circulars, etc.

The desire to amend or renew legislation comes in most cases from the Dutch Government or Parliament (inspired by the aspirations of society). The desired changes are then submitted by the government to the social partners in order to receive their opinion via consultation requests to the SER or to the Stichting van de Arbeid (see § 5) and subsequently become bills for formal statutes.


The most important instrument governing working conditions, after the law, is the collective agreement. In the Netherlands, industrial relations are largely regulated by the social partners' self-government: 82% of the labour market is covered by collective agreements. Legislators did not intervene in the area of industrial relations as intensive as, for example, in France or Britain. The prime exception being the subject of industrial democracy and notably the system of works councils, which is completely imposed on business by way of Acts of Parliament (see § 10).


In The Netherlands the hierarchy of sources of labour law follows general principles, which apply under civil and public law. 

Statutes have priority over contracts, treaties (provided they are directly applicable) over statutes; collective agreements have priority over individual contracts.

Yet in labour law this hierarchy of sources is often, but not always, overturned by the 'principle of the most favourable law': i.e. the idea that the regulations contained in a lower source of law may derogate from the regulations contained in a higher source if this is favourable to employees. 


Also very characteristic of Dutch labour law is the prominent role played by the courts. The rights of Dutch employees have been strongly enshrined in law; the courts may deal in full with labour law disputes without being subject to any restrictions; the existence of the summary proceedings and of subsidized legal aid have greatly facilitated employees' access to the courts; unions may also take action in the courts in the event of disputes relating to the interpretation of a collective agreement.

All this makes strikes for conflicts of rights quite rare in the Netherlands. Conflicts of interests are more frequent, but the courts play a central role in containing these strikes. This greatly contributes to the prevailing climate of social peace. 

More than elsewhere, courts in the Netherlands are involved in the process on industrial democracy. Almost all managerial decisions are nowadays open to judicial appeal. The courts use this role, not to intervene with the economic rationale of decision-making, but by forcing managers to play according to the procedural rules.   

The high profile of Dutch judges in labour law is all the more remarkable considering the fact that the Netherlands - in contrast to most EU Member States - does not have specialised labour courts (see § 22). This type of organisation of the judiciary is unlikely to bring about a specific doctrine of labour law. Courts merely interpret and apply the law. In the rare cases in which courts are asked to fill in the gaps in the law, for instance as regards the right to strike, there is a great deal of reluctance to determine general applicable rules.

It can be seen, however, that case law of the last twenty to thirty years has been characterized by a predominant social attitude. Notably in individual employment matters the courts, using general legal principles, tend to protect employees against employers who are considered to be more powerful.

§ 3. International Influences


Since the 1960s, the Netherlands has ratified an increasing number of international treaties, which contain fundamental 'social' rights. The Dutch Constitution was also updated in 1983 with an extensive enumeration of the various fundamental rights (Articles 1-23), including fundamental 'social' rights.

Although the ‘social’ rights are chiefly of a programmatic nature, they nevertheless had an impact on Dutch labour law and social security. 

The Netherlands has a tradition of great loyalty in relation to the ratification of international treaties containing social regulations. The vast majority of the conventions of the International Labour Organization and the 'social' treaties of the United Nations and the Council of Europe have consequently been ratified by the Netherlands. If necessary, national law is amended, but if it is not (sufficiently) amended, the terms of international treaties, which have been duly ratified, have priority over national laws, provided that their nature and content are suitable for direct applicability. Dutch law follows the philosophy of monism. For example: when the Netherlands was criticised for its wage control policy by the ILO in the 1980s, it duly amended its wage control policy to bring it into line with ILO standards on free collective bargaining.
 The Dutch Supreme Court recognised the right to strike, as it followed from the European Social Charter of the Council of Europe, which the Netherlands had ratified. Social Security judges in the Netherlands ruled various provisions in the Dutch system of social security to be unlawful. They were considered infringements of Art. 26 (on Equal Treatment) enshrined in the UN International Convention on Civil and Political Rights.

All these are exceptions, however. Most of the terms of international treaties are such that they do not lend themselves to direct application to individual legal relationships. This is even more true of documents, such as resolutions, recommendations, etc.

Much stronger is the influence on labour law and social security of the law of the European Union (EU).
 The Netherlands' Equal Pay and Equal Treatment legislation was enacted as a result of the stimulus of the EU. In the Dutch law on health and safety numerous amendments were made to bring it into line with the legislation of the EU. EU-rules on workers' rights in the case of transfer of undertakings and on the information of the worker about the terms of his contract of employment (written statement of particulars) have undoubtedly inspired Dutch legislation in these areas.

Chapter 2. Industrial Relations in the Netherlands

As has been said in the Introduction, the Dutch system of industrial relations is characterised by its harmonious relationships. Employers and employees’ organisations adopt a strategy of conflict avoidance. A climate of industrial peace is predominant. Compared with many other countries, employees in The Netherlands and their unions only rarely resort to the strike weapon. In this sophisticated, harmonious system of industrial relations of The Netherlands the trade union movement is weak in numbers, moderate in its positions and therefore well regarded in the eyes of the public, the politicians and the employers. In times of slack business the trade unions are prepared to renounce substantial pay claims and to cooperate in the restructuring of enterprises.

Employers are not hostile to trade unions. Attitudes like ‘union bashing’ are completely unknown in The Netherlands and would not be accepted by the courts and public opinion. Most employees are individualistic and not very strike prone. Discussing and bargaining over problems and antagonistic interests in order to reach a consensus is widely preferred. Therefore forums of discussion have been established at all levels of the economy – at the cross-sector level (the bipartite Stichting van de Arbeid and the tripartite Sociaal-Economische Raad (see paragraph 281 et seq.), at sector level in various kinds of joint bodies and collective bargaining practises, and at enterprise level, in works councils. Key decisions on socio-economic disputes are in the hands of the courts, which tend to leave management ample space to manoeuver but bind it rigorously to the procedural rules of the game.

The principal change made to the Dutch system of industrial relations in reaction to the various challenges was the one made during the 1980s and the 1990s: the near-total abolition of all instruments of state control on wage formation (see par. 272 et seq.). Only auxiliary forms of state intervention, such as the statutes on collective agreements, minimum wages and equal pay remained on the statute book (see paragraph 24). Ever since, the system has been characterised by a number of voluntary practices providing for consensus building at all levels in the socio-economic area. It was then labelled with the buzz-word poldermodel (after the typical Dutch landscape polder – low, flat areas behind dykes).

The Dutch still believe very much in the ideal that employers should compete with each other on quality and not on wage costs. Even employers are inclined to prefer the rigidities of collective agreements to the social unrest that could result from a breakdown of the system of sector collective bargaining. Therefore in The Netherlands social partners still struggle to keep alive the many sector collective agreements and to reach some flexibility by giving the collective agreements a less detailed character. 

§ 4.  The Social Partners


There are hundreds of trade unions in the Netherlands. Their membership varies from close to 500,000 in some cases to a few hundred in others. 

The most important Dutch trade unions are grouped together in 3 rival confederations:

- the FNV, being a merger (in 1982) of the Catholic Trade Unions’ Confederation and the Social Democratic Trade Unions’ Confederation, which is now the most powerful confederation in the Netherlands with around 1.140.000 members;

- the CNV, comprising mostly Protestant unions and counting some 290,000 members;

- the MHP, a confederation of white collar unions founded in 1972, which now counts some 65,000 members.

In addition to the unions affiliated to these three confederations there are a number of independent unions for specific occupational categories, such as for KLM cabin crew, some radical left-wing unions and a number of ‘yellow unions’. They may be influential in a specific sector of the economy. 

The Netherlands is one of the least unionized countries of the EU. Some 18 per cent of Dutch employees belong to unions affiliated to the FNV, the CNV and the MHP. A further 2 per cent are members of the other unions. Rates of unionization vary considerably within the working population. 


In the Netherlands there are employers' associations in every sector of the economy. Almost all of them are affiliated to one of the three umbrella-organisations:

- VNO-NCW, representing the large and medium-sized enterprises in industry, commerce, banking, insurance and other services;

- MKB-Nederland, representing the medium and small enterprises except those of agriculture;

- LTO-Nederland, representing enterprises in agriculture.

The rate of organisation among Dutch employers is very high, notably among the large enterprises.


Unlike many other countries, in the Netherlands there is no specific Act of Parliament on trade unions and employers associations. Both enjoy a general freedom of association, which is recognised and guaranteed in Art. 8 of the Dutch Constitution. Both are subject to the law governing associations elaborated in Book 2 of the Dutch Civil Code, which is applicable to all associations.

The Netherlands has signed a number of international documents recognizing trade-union freedom. Their rules will very likely be directly binding before the courts.

	PRIVATE 
Box 2


Trade union rights

There are no legal requirements for trade unions and employers' associations to exist or to function freely.

Every union has complete freedom of action and may freely establish its constitution. No legal form is laid down. However, an organization must have full legal capacity in the sense set out in Book 2 of the Civil Code in order to be able to enter into collec​tive agreements, to propose lists of candidates for elections of works councils or if it wishes to participate in public-law bodies. Book 2 of the Civil Code, however, greatly facilitates access to full legal capacity, so employers' and employ​ees' organiz​ations in the Netherlands have no difficulty in satisfying this requirement. In practice, all employers' organizati​ons and all the major trade unions have acquired this full legal capacity accor​ding to common civil law, in contrast with other EU coun​tries, where unions are for the most part outside the common law on associations (Ger​many, Belgium) or gov​erned by a specific trade-union law (Fran​ce, United King​dom).

The freedom of an individual employee or employer to join the union or associa​tion of his choice follows from the general principles of Dutch law. At the same time an association is free to accept or reject any person as a member. Dismissal on grounds of trade union membership and activities is forbidden (art. 7:670, s. 5 Civil Code). Closed shops are rare. Dutch law allows them only within very narrow limits. There is no statutory support and protection of the activities of trade unions in the enterprise. Some collective agreements contain facilities for the trade unions. Sometimes certain activities of unions are financed by the government or by employers.


§ 5. The System of Consensus (concertation)


Due to the long history of centralised wage policy (see Box 1), the practice of institutionalised consultation and co-operation between the social partners is well developed at all levels of Dutch society. In literature this is called the Poldermodel. In this respect The Netherlands resembles other small EU states such as Belgium, Austria and the Nordic Countries, and differs fundamentally from the large EU states, such as France and the UK.

The most well-known are the institutions at national level, such as the Joint Industrial Labour Council and the Social and Economic Council.
	                                                PRIVATE 
Box 3
                      
The Institutions of the Dutch system of Consensus (concertation)

In 1945, the Joint Industrial Labour Council (Stichting van de Arbeid) was established as a private law body, on a bipartite basis composed of representatives of the main confederations of trade unions and employers’ organisations. Within the framework of this body, all-industry collective negotiations between employers and trade unions occasionally take place. Sometimes this results in the issuing of recommendations to the social partners working on the sectoral/enterprise level of the economy. These recommendations have no formal legal status but may more or less influence collective bargaining at sectorial or enterprise level. The Joint Industrial Labour Council is also frequently consulted by the Government on labour law and social security matters.


Besides the Joint Industrial Labour Council there is the Social and Economic Council (Sociaal-Economische Raad, SER). One third of the members of this body represent the employers' confederations, one third represent the trade union confederations and one third of the members are independent experts, appointed by, but not accountable to, the Government. 

The Council was set up in 1950 under the Organisation of Business Act to play various roles, but it proved most successful in its advisory capacity. The Council has a large secretariat at its disposal and is financed by levies from business.


Both the Joint Industrial Labour Council and the Social Economic Council have their headquarters in the same buildings (belonging to the SER) in The Hague. Most of the leading personalities serve in both bodies. It is quite common that the representatives of the confederations of trade unions and employers’ organisations in the Joint Industrial Labour Council and the Social Economic Council indulge in lengthy negotiations in order to issue their advice and recommendations unanimously. They know that in practice unanimous advice can hardly be neglected by the Government and Parliament, whereas such advice lacks such an impact if it is divided.

There are obvious differences between the Stichting van de Arbeid and the Sociaal Economische Raad. Within the Stichting van de Arbeid the social partners operate on their own; they may confer together in camera. In the SER, however, a third party has to be taken into account: the indepen​dent members and the ministerial officials. The debates in the SER, or at least in its plenary sessions, are public. The President of the SER is an independent person, while the Stichting van de Arbeid is alternatively chaired by the presi​dents of the VNO-NCW and the FNV.

In general terms the Foundation of Labour is the preferred forum when collective bargaining topics are at stake. In case the gov​ernment wants to consult the social partners at ministe​rial level rather than at civil-servants level, such consultations take the form of a meeting between a delega​tion of the Cabinet and the Foundation of Labour. The SER is preferred to deal with subjects in a more compre​hensive socio-economic perspective.

Nevertheless the differences between the respective roles of the SER and the Stichting van de Arbeid are hard to define properly. The continued coexistence of these two bodies presumably serves best the strategies of the social part​ners.


There used to be a number of other institutions in The Netherlands in which representatives of trade unions and employers’ organisations could meet frequently – consultative bodies in the area of social security and manpower policies, the administrative boards of pension funds, joint industry committees and industrial boards – but their number is diminishing as recent years have seen a reduction of the influence of trade unions and employers’ associations in the area of statutory social security and manpower policies.


Taking into account the multitude of organisations in the Netherlands it is clear that not every trade union and employers' association can be invited to sit in all of the aforementioned institutions. Selection is a necessity. The selection of trade unions and employers' associations which are entitled to sit in those institutions is largely based on criteria concerning representativeness, as drawn up by the Social and Economic Council.
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Box 4

The question of representativeness

In the Netherlands, the Economic and Social Council (SER) undertook the task of laying down criteria for assessing 'repre​sentativeness', a task it achieved by issuing directives. The initial directives adopted in 1954 essentially gave a monopoly to the organizations affiliated to the precursors of the FNV and CNV. These criteria proved unsatis​factory in the 1970s when the white collar unions attracted an increasing number of mem​bers and became organized in a much more effective way.

During the 1970s, the white collar unions exerted political pressure to acquire the places in consultative, administrative and management bodies. Consequently in 1977 the SER reviewed its 1954 criteria, providing them with greater objectivi​ty. In 2000 the SER issued a formal Regulation on this issue. On that basis it is now possible to lodge an admini​strative appeal against decisions to admit or reject prospec​tive members of consultative, admini​strative or manage​ment bodies. This administrative appeal, however, is rarely ever used.


§ 6. Collective Bargaining.


Collective bargaining in the Netherlands used to be dominated by a centralised wages policy, which was forcefully pursued from 1945 until about 1965. Between 1965 and about 1985 this policy was in decline (see Box 1). The autonomy of the social partners was restored, but the government kept on intervening every now and then. Finally, the last vestiges of state interventionism had fallen by about 1985 in the market sector and by about 1995 in the semi-public sector (hospitals, etc.).

The public authorities have continued to intervene directly in the area of civil servants' wages, since in this area they are the employer. This involves (including educational staff) around 17 per cent of the working population. The determination of working conditions and terms of employment in the public sector now increasingly resembles the collective-bargaining system in the private sector.

In contrast to the situation in other countries, such as France and Italy, the Netherlands does not have an income policy conducted exclusuvely by the public authorities through State enterprises, since such enterprises are very rare in the Netherlands (and employ less than 3 per cent of the total working population).


The Dutch system of industrial relations is characterised by a continuous process of negotiation between the social partners. Collective bargaining is a regular event once every year or two in the 82 per cent of the Dutch labour market that is covered by collective agreements. Most collective bargaining is done at national sector level. Those industry-wide agreements cover some 75 per cent of all employees. Some 9 per cent of workers are covered by collective agreements concluded at enterprise level, notably in the largest Dutch enterprises.

Collective agreements traditionally cover the working conditions of both blue-collar and white-collar workers. Employees with incomes above around 75,000 Euro are normally outside the collective bargaining system.  For several years, however, a number of collective agreements have also regulated some of the employment conditions of higher paid employees.  


Traditionally, collective bargaining is carried out either at industry level or at enterprise level. In the past it was seldom done at both levels simultaneously such as, for instance, in Italy and France.

It should be noted, however, that supplementary bargaining at enterprise level is increasingly gaining ground. This trend has more to do with works councils than with the unions. From a strictly formal point of view, the works council does not 'bargain' with the employer, but only gives its 'advice' or 'consent'. In fact, works councils are increasingly involved in bargaining. Firstly, because they have often been given the mission to tailor-make vague provisions in the collective agreements. Secondly, in enterprises, which are not covered by collective agreements, the dealings with the works councils may lead to bogus collective agreements. The former phenomenon is accepted by the unions, while the latter is not.


A collective agreement is normally signed by all the unions active in the economic sector or enterprise concerned, or by none of them. Up to now, cases in which collective bargaining has given rise to disagreement between the unions concerned are not so frequent as they are, for instance, in France, but they do incidentally occur. The overall picture, however, is, that multi-unionism is not yet a problem in The Netherlands as employers do not systematically attempt, as they do in Great Britain, to deal with a single union at the negotiating table. Such a premeditated strategy would be incompatible with traditional Dutch pluralism. An upcoming problem is that of the practice of a small minority of Dutch employers to bargain only with weak unions, yellow unions even.

§ 7. The law on Collective Agreements


Collective bargaining is supported by two Acts of Parliament in order to secure the sway of the collective agreement over the individual employment contracts, and to lay down formal criteria for the parties to the collective agreement.

* The Collective Agreements Act of 1927 recognises the binding force of collective agreements on individual employment contracts. It establishes that any stipulation agreed to by an employer and employee contrary to a collective agreement is null and void. Any such stipulation is superseded automatically by the provisions of the collective agreement. In addition, the provisions of the collective agreement supplement the contents of those individual contracts of employment. 

However, on the basis of this Act this dominance of the collective agreement only exists in employment relationships where both the employer and the employee are a member of the signatory parties to the collective agreement.   

* The 1937 Act on the Extension of Collective Agreements gives the Minister of Social Affairs the power to extend the binding force of a collective agreement to the personnel of all enterprises in a certain branch of industry. If the Minister has used this power, outside employers and all their workers are also bound to the collective agreement on a mandatory basis. 

The democratic imperative has led the legislators to limit the Minister in this power: he may only extend the collective agreement at the request of the social partners involved and when the agreement is (without an extension) already applicable to a considerable majority of those employed in a certain branch of industry.


The mechanism of extension is frequently used. Yearly, the majority of industry-wide collective agreements are declared generally binding by a Ministerial Order. Some years ago the mechanism of extension came under fierce attack from economists as it in fact creates ‘wage cartels’. Around 1990 some Ministers considered doing away with it, but a few years later the government of the day decided to maintain the instrument as it contributes to peaceful relationships within the labour market. 


Unlike in France, there is no general legal obligation on employers to bargain with the unions. Collective bargaining is a question of power relations. Only in a few specific cases like collective redundancies, mergers and take-overs is there something similar to an obligation to bargain (see box 5) and in isolated cases a court may force an employer to bargain with the unions. 

The absence of a legal obligation to bargain is immaterial for 82% of the Dutch labour market, where regular collective negotiations are self-evident and the application of the collective agreement is widespread. The great majority of the employers do not dislike collective agreements as, for them, they are a warrant for orderly, stable and predictable labour relations. 

	PRIVATE 
Box 5

The law of collective Agreements 

The Collective Agreements Act 1927 provides that the parties to a collecti​ve agreement can be on one side either individual employers or employ​ers' associa​tions and on the other trade unions. Every organisation is entitled to conclude a collective agreement as long as it complies with some minor formal requirements. It is sufficient to draft articles of association that correspond to the minimum regulations imposed by the Civil Code on all asso​ciations wishing to obtain full legal capacity, to have these articles of association certified before a notary and then to enter the association on the register of associations.

No conditions relating to the size, independence or repre​sentati​veness of the parties to the collective agreement are laid down in statutory law or in case law.

Those employers and employees who are bound by a collective agreement must respect it. In cases of collective agreements made generally binding by a Ministerial Order, both unionised and non-unionised employees may take legal action to claim the rights contained in the collective agreement.

In the case of a collective agreement which is not made generally binding by a Ministerial Order, only the unionised employees of an employer bound to the collective agreement have a clear legal right to claim the rights contained in the collective agreement. Other employees may, however, successfully secure application of a collective agreement by the courts if this application has been expressly agreed in the individual contract of employment or if it can be construed from notions of civil law, such as custom and practice.

Moreover, signatory organizations of the collective agreement are entitled, because of this status, to sue in their own name a member of another signatory organization who has not respected the collective agreement.

In some branches of industry and in major enterprises, the collective agreement sets out specific bodies before which infractions of the collective agreement may be brought. This is not, however, a very current practice.

In the Netherlands the observance of collective agreements is never subject to criminal sanctions. And only if they are exten​ded by a ministerial order can their application be monitored by the public authori​ties, if this is required by one of the signatory parties (although this is exceptional).

Disputes relating to the obligatory part of the collecti​ve agreement may also be brought before the common law courts, but only by the signa​tory parties to the agreement. Howe​ver, these parties are normal​ly reluctant to bring their differen​ces to the court. They may also try to resolve it by way of a strike, but this would enable the common law judge to speak out over the matter if he is asked for an injunction.

In some cases the social partners bring the matter before a board of media​ti​on/arbitration but in most cases they put the problem on a back burner until the next round of collective bargaining. 




§ 8. Strikes.


The rather harmonious model of collective labour relations is another characteristic of the Dutch system: employers' and employees' organisations adopt a strategy of conflict avoidance. A climate of industrial peace is predominant. It is worth recalling, that The Netherlands is one of the countries with the lowest number of working days lost by strikes per capita. 

Although there are few strikes in the Netherlands, the general public are seldom very sympathetic towards strikes. Strikes normally last only a short spell and are not more than a mere show of industrial muscle. Parties take up negotiations quickly afterwards and reach a compromise.


In The Netherlands the right to strike is not mentioned in the Constitution or in statutory law. All strike law is the result of the case law of the courts and therefore very casuistic. The right to strike was most fundamentally recognised by the Dutch Supreme Court in 1986
 on the basis of Art 6 (4) of the European Social Charter, ratified by The Netherlands in 1980.

Although the right to strike is secured by this case law, it is not an absolute right. The Supreme Court has established two sorts of conditions.

	
Box 6

The right to strike I

In the Netherlands the right to strike is not an absolute right. The Supreme Court recognises it under two conditions. 

First of all it is required that major procedural rules have been respected. This condition enables the courts to prohibit a strike which violates the ‘peace obligation’ or which is called before real negotiations have failed.

According to the Supreme Court a strike can only be justified if this weapon is used as 'ultimum remedium’.

Secondly the Supreme Court requires that the strike is not an ‘unreasonable’ action. This condition enables the courts to prohibit a strike on the ground that the resulting damage is excessive in respect to the interests at stake. To the Supreme Court this means that a strike can only be justified if it does not disproportionately encroach on the rights of others
.


Employees participating in a strike forfeit their right to remuneration and they are not entitled to social security benefits. Only in union-supported strikes will union members be provided with a modest ‘strike benefit’ from trade union strike funds.

The prevailing legal doctrine considers the strike as a suspension of the contract of employment. Consequently strikers do not run the risk of disciplinary action (such as dismissal) by their employer. No action for compensation can be taken against strikers. However, from the moment the court has ruled that the strike is illegal, employers may take disciplinary action against individual strikers who continue to strike, provided the disciplinary action is not disproportional. 

Unions that refrain from supporting industrial action after being so ordered by the court are practically immune from claims for damages. If they do not retract their support to a strike that is declared illegal, they are vulnerable to such claims.

.


If so requested, the courts can test a strike against these principles in summary proceedings. By way of a sort of ‘injunction’ they may order the employees to resume working and the trade unions to refrain from supporting a strike. The trade unions will usually follow these orders and the employees will follow their example. Thus there are not many wild cat strikes. All of this is because of the legal position of the individual employee, which is weak if he has no support from the unions.


Many more aspects of the law on strikes are still unpredictable. 

	
Box 7

The right to strike II

As strikes out of disputes of right are not very common in the Netherlands, it is not quite evident whether such strikes are per definitionem illegal. In the little case law on strikes out of dispu​tes of rights the courts have only seldom taken such a dogmatic stance.

In the Netherlands most collective agreements contain no-strike clauses, but even if such a clause were omitted, a peace-obligation would be assumed as implicit. Yet the peace-obligation is not absolute. Certain strikes may be in conformi​ty with this obligation, but which ones? And what is the binding force of this obligation on individual employees? All of this is uncertain in Dutch law.

In the case of a go-slow or work-to-rule it is established by the Supreme Court that the em​ployers do not have to pay all employees their full wages. But it is unclear exactly how much employers must pay or to whom payment must be made. In order to avoid laborious dispu​tes, most employers are forced in practice to pay all employees' wages in full. It is exactly this last point that may provide the courts with grounds for ruling that these actions are illegal!

Another unclear aspect is the position of non-striking workers in enterprises on strike. Are they entitled to continuation of payment of the wage if they cannot work as a conse​quence of a strike? The Supreme Court has ruled that the respon​se to this ques​tion depends on the nature of the industri​al dispute.

In the case of a strike organized to obtain improved work​ing conditions for the majority of employees, employers are not liable to pay the wages of the workers who are not on strike.

In the case, however, of a wildcat protest action of short durati​on, in which only a few employees take part, employers are liable to pay the wages of the workers who are not on strike.

However, the legal position of non-striking workers in all cases between these two extremes is still unclear. If there is no right to payment of wages, non-striking employees may request an unemployment benefit but again it is uncertain whether they will qualify for that.

A picket may in principle entail action by the police. In practice, the police prefer not to interfere in an indus​trial dis​pute as long as it does not result in serious crimes, which is very rare in the Netherlands.

Employers may, however, request a summary court judge​ment ruling that the picket is illegal and subject to the penalty of a fine. Obstructing roads or entrances are not allowed by case law while peaceful picketing is allowed. But where is the borderline?

Sit-ins may also entail criminal proceedings in the case of seri​ous crime but, here too, the police prefers to abstain from action.

Employers again have the opportunity, especially in the case of industrial action supported by the unions, to ask for a civil sum​mary judgement ruling that the sit-in is illegal and an order for the unions to withdraw their support from the illegal action.


On lock-outs there is no case law at all as they do not occur in The Netherlands. Uncertainty also exists with regard to strikes by civil servants. The courts have been prepared to condone public servant strikes, but a limited number of civil servants, such as police officers and prison guards will certainly not be allowed to strike for a substantial period. 

There is no legislation promoting conciliation, mediation and arbitration in labour disputes, except for the public service.

Collective agreements in some cases contain provisions relating to the procedures to be followed in the event of an industrial dispute, but these provisions are very rarely used. Industrial disputes of longer duration are sometimes dealt with on an ad hoc basis by a mediator who holds a very important office. 

Chapter 3. -  Industrial democracy.

§ 9. The Role of the Trade Unions.


The Dutch love for consensus is also reflected by the Dutch system of industrial democracy, which makes managerial decisions subject to extensive informing and consultation of workers' representatives.

In the Netherlands there is not a single line of workers' representation as there is in the British Isles and Scandinavia, but, like in most continental European countries, there is in fact a duality of employees' representatives: trade unions and works councils.


The rights of the first line – trade unions – are almost entirely based on voluntary arrangements. Many a collective agreement gives the trade unions a set of rights concerning providing information and consultation. Only two of them have been regulated by statute and another one by a quasi- statute.

Dutch unions must be informed and consulted in the case of collective dismissals under the Notification of Collective Dismissals Act (see § 20). Moreover, the unions (together with the shareholders and the public prosecutor) have the right to apply for a judicial investigation into the policy and daily management of an enterprise. Such an inquiry can be ordered by the Court of Appeal of Amsterdam (Companies Bench). If the inquiry reveals ‘misconduct’, the Court may take any necessary measure up to the dismissal of directors and the winding up of the legal person (Art. 2:346-358 CC).

In practice, unions use this right very rarely.

A third measure relates to mergers and is laid down in the so-called Merger Code, a document issued by the Social and Economic Council. As soon as negotiations concerning a merger or take-over, involving at least 50 employees, reach a stage at which the conclusion of an agreement seems likely, the unions must be informed and consulted.
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         Statutory powers of trade unions in industrial democracy

* At first Dutch unions must be informed and consulted in the case of collective dismissals. The  "waiting period" of one month can be used by the trade unions to negotia​te a "social plan" with the employer who knows that not agreeing a social plan can make it difficult for him to obtain the necessary permits for the dismissal, and may entail the opposition of the works council (see Box 9).  

* A second consultation and information measure relates to mergers. This regula​tion is not set out in an act of Parliament but in a document of 1970, amended in 2000 and issued by the Economic and Social Council, the so-called Merger Code. 

As soon as negotiations about a merger or take-over reach a stage at which the con​clusion of an agreement seems likely, employers must immedia​tely notify the unions. They must be informed of the reasons and effects of the merger and must be allowed, during consultation, to give their opinion on the merger from the point of view of employees' inter​ests. This consultation is about the social consequences of the merger for the workers concerned and the measures taken to cope with them. 

The Merger Code applies to any acquisiti​on, whether direct or indirect, concer​ning an enterprise employing at least 50 employ​ees. This includes also the Dutch plants of a foreign enter​prise safe if the merger does not come within Dutch legal juris​diction.

Because the 'Merger Code' is not an act of Parliament, the courts cannot en​force its observance. The Merger Commission of the Econo​mic and Social Council which comprises representatives of em​ployers, trade unions and the Association of Brokers, as well as independent members, may issue a public repri​mand or give a public notification (Art. 32, Merger Code). 

* The unions (together with the shareholders, the management board, the supervisory board and the public prosecutor) have the right to apply for a judicial investigati​on into the policy and daily ma​nagement of an enterprise. Such an inquiry can be ordered by the Court of Appeal of Am​sterdam (Companies Bench). If the inquiry reveals "incor​rect manage​ment", the Court may take any necessary measure up to the dismissal of directors and the dissoluti​on of the legal person (Arts. 2:346-2:358 Civil Code). The applicants may request that the Court order an immediate remedy for the duration of the proceedings at most.
In practice, unions use this right very rare​ly as requests for an inquiry are hardly successful because of the stringent criteria around "incorrect manage​ment" adopted by the Court of Appeal. Also, the provision that an applicant who​se application has been rejected may be ordered to pay da​mages if the request was not reasonable, remains a risk, even if the court has been prepared not to apply this possibility quickly. 

	


§ 10. Works Councils


The rights of the second line of workers’ representation, the works councils, are enshrined in statutory law in great detail. The Works Councils Act (Wet op de ondernemingsraden) of 1971 (with later amendments) regulates the composition, election and powers of works councils and sets out possibilities for settling any disputes that may arise. This system covers profit-making businesses and non-profit-organisations alike, including the civil service and even religious organisations like the Salvation Army. 

The law obliges all types of work organisations with over 50 employees to set up a works council. Special arrangements apply to the organisation of workers' representation in firms with less than 50 employees.

Large enterprises maintain an entire network of works councils: works councils on a local (plant) basis; a works council for all plants with interrelated products (‘division’) as well as a central works council for the entire group on a national scale.  Following an EU-Directive and the Dutch act to implement it, those enterprises, which meet the requirements of this Directive, must also have a European Works Council.
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Box 9

                            The Works Councils system

The works council is elected through free elections by all employees in the enter​prise save for the ma​nager of the enterprise. The works council is thus representative of all personnel in the enterprise.

All employees that have been employed for at least six months in the enterpri​se may vote. In order to be eligible for election, employees must have been in the enterprise for at least one year (Art. 6, WCA).

The works councils are formally distanced from the trade unions. However, trade unions, like independent workers, have the right to present slates of candidates for election on the works council and many works councils are effecti​vely domina​ted by trade union members. 

The law prohibits any prejudice employees may suffer as regards their position in the enterprise because of candida​ture for or mem​bership of the works council or its committees (Art. 21, WCA). Members, former members and candidate-members of the works council are protected against dismissal (Art. 7:670 CC).  

The Works Councils Act also regu​lates the composi​tion, appointment and powers of 'joint industry committees'. These committees are set up by the Economic and Social Council, one for the private sector of the economy, one for the public sector. They are com​posed of an equal number of repre​sentatives of employers and unions. These joint industry committee​s have media​tion and advisory powers as regards disputes ari​sing between works councils and heads of enterprises in the sector (Arts. ​37-46, WCA).




The law obliges the employer and the works council to meet each time one party so request. The works council is entitled to raise all issues with the employer as it sees fit and to obtain information about these issues.

The law gives the works council a wide variety of general facilities and powers, concerning its operating costs, the invitation of experts, the training of its members and on using certain facilities belonging to the enterprise, such as a meeting place. 
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                  The Rights of the Works' Councils 

*The works council is entitled to raise all issues as it sees fit vis‑à‑vis the employer and demand information about these issues. Employers must pass on, on their own initiati​ve, a certain amount of basic data rela​ting to the enterprise, such as forecasts and reports on the enter​pri​se's activities and results, data relating to personnel num​bers, social policy, etc. (Art. 31a and 31b, WCA).

Works councils also possess:

- the right to invite experts (Arts. 16 and 22, WCA);

- the right to use certain facilities belonging to the enter​prise, such as a meeting place (Art. 17, WCA);

- the right to consult the entire per​sonnel (Art. 1​8(1), WCA);

- the right to education and training (Art. 18(2), WCA).

* The normal operating costs of the works council and its commit​tees are borne by the employer. The employer must be informed in advance of the cost of experts that it has decided to consult. The costs of this consulta​tion are borne by the employer only if he so consents. 

* Works councils have additional powers under the Health and Safety At Work Act (HSA) (see Box 9). They have the rights on information, consultation and nego​tiati​on on everything that affects employees' he​alth, safe​ty and wel​fare. The works council must be involved in the implementation of the policies on health and safety in the enterprise, such as risk assessment and evaluation and the organisation of assistance of health and safety professionals. Their members may accompany officials of the Inspection SZW during their visits to the enterpri​se and speak to them confidentially  (Art. 12, HSA). 

* Finally some rights are laid down in Book 2 of the Civil Code, mentioned in § 11.
In case of a dispute about any obliga​tion that the Works Councils Act places on employers, the works council may invoke mediation by the joint committee (see Box 31). It may also file a request with the Cantonal Judge of the District Court, with appeal to the Court of Appeal and a further appe​al to the Supreme Court (Art. ​36, WCA).


The Works Councils Act charges the works councils with the task of promoting the observance of all relevant provisions governing terms and conditions of employment, employees' health and safety, work progress discussions, decentralization, the distribution of tasks within the enterprise and the employment of handicapped workers. The works council must ensure that no discriminatory measures are taken and, in particular, encourage equal treatment of men and women.

The works council is entitled to appoint at least half the administrators of company institutions for the welfare of the employees and must be consulted on the appointment of managing directors of the enterprise.

Works councils in major enterprises have certain participation rights in the composition of the Supervisory Board (see § 11).


The works council must be informed and consulted on any major economic decision like mergers, relocations, closures and lay-offs, financial changes and important investments, changes to work organisation, the use of new technology etc. that the employer is planning. Its advice must be requested in time for it to have an appreciable impact on the decision taken by the management. If the decision that subsequently has been taken is contrary to the works council's advice, the works council may appeal to the Court of Appeal of Amsterdam (Companies Bench). This court may quash the employer’s decision if it establishes that the employer could not in all fairness have made the decision had he considered all the interests involved.


The employer is required to seek the approval of the works council on all policy decisions (not: decisions in individual cases) in social affairs. This includes issues such as recruitment, training, promotion, working schedules, pay-rate systems, redundancy, etc. 

However, this last power of the works council cannot be effectuated in a case where the issue is conclusively dealt with in a collective agreement with the trade unions.

If the works council does not approve, then the employer cannot take the planned decision. In that case the employer may request the Cantonal Judge of the District Court to seek approval. Appeals may be brought before the Court of Appeal with a further appeal to the Supreme Court.
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                 The powers of the works councils 

The employer has to inform and to consult the works council on any decision he proposes to make concerning:

(i) transfer of control of the enterprise or any part thereof;

(ii) establishment of another enterprise, the acceptance or surrender of control of another enterprise, the start of, a major change in or a cessation of permanent co-operation with another enterprise, including financial participation;

(iii) termination of the activities of the enterprise or of a significant part thereof;

(iv) a significant reduction, expansion or other change in the activities of the enterprise;

(v) major changes in the organization of the enterprise or in the division of powers within the enterprise;

(vi) a relocation of the activities of the enterprise;

(vii) intragroup recruitment or contracting in of workforce;

(viii) making any significant capital investment on behalf of the undertaking;

(ix) contracting of a substantial loan;

(x) granting of a significant credit;

(xi) the introduction of technological innovations;

(xii) the introduction of environmental investments;

(xiii) opting out of the statutory disability benefits scheme for employees;

(xiv) commissioning the advice from external experts (Art. 25 WCA).

The employer needs the agreement of the works council for any projected decision for adoption, amendment or repeal of:

(i) a pension insurance, profit-sharing or savings scheme;

(ii) arrangements pertaining to hours of work and holidays;

(iii) a system of remuneration or job assessment;

(iv) an arrangement pertaining to safety, health or welfare at work and absenteeism;

(v) an arrangement pertaining to recruitment, dismissal or promotion policy;

(vi) an arrangement pertaining to staff training;

(vii) an arrangement pertaining to performance assessment of staff;

(viii) an arrangement pertaining to social welfare services for the undertaking;

(ix) an arrangement pertaining to shop floor consultations;

(x) an arrangement pertaining to hearing of grievances;

(xi) an arrangement pertaining to employees data;

(xii) an arrangement pertaining to monitoring of employees (Article 27 WCA).

  



The statutory provisions on the powers of the works council are helpful to stimulate the employer to offer transparency in decision-making and to seek an agreement with the representatives of his workforce, notably on the social consequences of his decisions. 

If conflicts emerge and the courts are seized, the judges are normally keen for employers to stick to the procedural rules, which force them to inform, to consult and even sometimes to seek the approval of the workers' representatives. 

However, the courts are very reluctant to challenge the economic rationale of managerial decisions. At the end of the day management in the Netherlands is still free to take the economic decisions as it pleases, provided these decisions are taken according to the procedures for information/consultation, laid down by statute, and the social consequences are duly taken into account.

§ 11. Employees’ influences in the boardrooms


In the Netherlands all major companies (those with more than 100 employees and Euro 13 million capital) must have a supervisory board or they must have a board with executive and non-executive members. The supervisory board or the non-executive board members are bestowed with a set of powers to control management/executive board members, viz. (a) the appointment of management/executive board members, and (b) the ratification of major management decisions (Art 2:262-2:274 CC). However, companies belonging to a group of companies do not need to respect these provisions if the parent company does so. These provisions also apply to daughter companies of foreign multinationals in the Netherlands, but in those companies the supervisory council only has the power under (b), whilst the foreign parent company retains the powers under (a).


All members of the supervisory board are appointed and dismissed by a vote of the general meeting of shareholders. Recommendations to fill up the vacancies are made by the supervisory board, which, as far as 1/3 of its members are concerned, must be candidates proposed by the works council. The supervisory board may however refuse to recommend a candidate of the works council if it believes, that (a) the candidate will be not suitable to carry out the functions of a member of the supervisory board; or (b) the supervisory board will not be duly composed if the candidate of the works’ council is appointed. The works council may appeal to the Court of Appeal of Amsterdam (Companies Bench) against any refusal by the supervisory council to recommend its candidate to the general meeting of shareholders, but it cannot appeal against a refusal of the meeting of shareholders to appoint its candidate.

In enterprises that are not covered by the aforementioned rules, the works council has the right to obtain the information and present its opinion to the General meeting of shareholders concerning essential decisions subject to the permission of General Meeting of Shareholders and those concerning projects to nominate and dismiss members of the board of directors and of the supervisory board (Art. 2:107a, 2:134a, 2:144a and 2:135 CC). 

Chapter 4. Conditions of Employment

§ 12.  The Contract of Employment


Since 1909 the Dutch Civil Code (CC) contains an entire chapter with about 100 sections to regulate various terms of the contract of employment. In 1997 these provisions, all in a modernised version, were inserted in chapter 10 of Book 7 of the new Dutch Civil Code. 

The provisions of the Civil Code on contracts of employment are applicable to all employees irrespective of income, function or the sector of industry where they work. Only the employees in the public service are usually exempted whilst for seamen deviating provisions may apply. Moreover some provisions of the Civil Code allow waivers by way of individual contract or by collective agreement.   


As the provisions of the Civil Code on the contract of employment are only applicable if the contract is a genuine contract of employment, the definition of the contract of employment under civil law is very important.

The Dutch Civil Code in Art. 7:610 states that a contract of employment is an agreement under which one party, the employee, undertakes for a certain period to perform work in a relationship of subordination to the other party, the employer, in return for remuneration. The notion ‘subordination’ is the distinctive criterion defining the contract of employment in relation to the other agreements for the performance of labour, notably the “contract for services” (regulated by art. 7:400 et seq. Dutch Civil Code), which is the usual contract for performing work by the self-employed. The assessment whether a contract is a contract of employment or a contract for services, has been done by the Dutch courts taking into account both the intention of the parties and the facts of the relationship. The abundant case law shows a wide range of circumstances that are weighted:
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Box 12


                     The assessment of the contract

According to a string of decisions the notion ‘subordination’ stands for the authority of the employer to unilaterally issue binding rules concerning the way in which the work has to be done or the organisation of the enterprise. The Courts will check the extent to which the worker is bound to directives, is free to determine whether or not to work and in organizing his work and determining the hours to work. 

This “control test” is the main legal tool used to distinguish a contract of employment from other contracts in which a promise to work is exchanged in return for some kind of compensation, notably the contract to render services involving an independent contractor (opdracht, contract for services). However, this legal tool increasingly appears defective. Firstly, because also within the framework of a contract to render services directives may be given, and secondly, because in many contracts of employment the intensity of directives may be quite low. Therefore the control test is often not sufficient for distinguishing the contract of employment from other agreements for the (personal) performance of labour and so the courts have developed a number of other indicators, such as

· who bears the entrepreneurial risks?

· who finances the raw materials and the tools?
· is there a continuation of payment in cases of illness and holidays?
· how is the payment organised and are deductions made for social security and taxes?
· does the work has a very incidental character? .
· does the worker serve only one or several other business or persons? etc.  
 The judicial decision to classify or not to classify a contract as a contract of employment has always been very casuistic, because the courts do not like to base their findings on appearances, but rather on facts. Accordingly, the court will not accept the qualification the parties themselves give to the contract as binding. For it, the actual situation in a labour relation is preponderant, although the intention of the parties is also taken into account. 


The uncertainty as to whether a contract is to be regarded as a contract of employment appeared to be especially detrimental to workers in atypical employment relationships, such as freelancers, labour on call, temporary agency workers, etc. For this reason in 1999 a new provision was inserted into the Dutch Civil Code, which provides that any person who for the benefit of another person performs work for remuneration by such other person for three consecutive months, weekly or for not less than 20 hours per month is presumed to perform such work pursuant to a contract of employment (Article 7:610(a) CC). This legal presumption does not overturn the classical dogma concerning the contract of employment. It only reverses the burden of proof. In relevant cases it is the employer who has to convince the court that the contract is not a contract of employment. This new provision was the fruit of the drive for more protection from labour law for flexible workers.

For the application of the major part of Dutch labour law it is essential that the contractual relationship can be defined as a contract of employment.
 However, in some labour law and social security law statutes a wider personal scope is applied in order to also cover a number of workers whose contractual relationship does not fit into the definition of the contract of employment but who nevertheless deserve legal protection. This concerns for instance the area of anti-discrimination law.
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                                       Some special contracts

A contract of apprenticeship is one under which a master agrees to teach and instruct an apprentice in the workshop. When the apprentice produces ‘productive work’ during his training, the contract of apprenticeship is also a contract of employment. In that case the apprentice is covered by all relevant labour laws. 

High level employees sometimes for fiscal reasons have their own limited company and in this formula they serve other companies. Such kinds of “management agreements” usually are not considered as contracts of employment, but as a contract to render services, to which the statutory provisions of the contracts of employment are not applicable.


§ 13. Flexibility


Since the mid-1980s employers have increasingly made use of flexible labour contracts as this enables them to easily reduce the work force when economic reasons so require.  The most common forms of such flexible contracts are the fixed-term contracts, the labour-on-call contracts, the contracts of temporary agency workers (“secondment contracts”), free-lance contracts, contracts of franchising and contracts with independent workers. Probationary period clauses are an important instrument of flexibility as well.   

Initially, the use of flexible labour contracts was strongly opposed by the trade union movement, but when it realized that the increase in this type of work was unstoppable, the trade unions switched to a policy of compromise rather than that of opposing flexible contracts. This policy was anchored in the law by the Flexibility and Security Act 1999, which amended on numerous points the section of the Dutch Civil Code dealing with the contract of employment. This act has facilitated the recruitment of some types of flexible workers (temporary agency workers and workers on fixed term contracts), while at the same time increasing the rights of the flexible workers. A Reform Act of 2014 has somewhat modified these provisions as practices had shown that flexibility had gone too far in The Netherlands.
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                                                Flexible employment contracts

Fixed-term contracts normally end automatically on the expiry of the period agreed upon (Article 7:667 CC). If the contract is tacitly continued it is considered as another contract on the same employment conditions concluded for the same definite period but not more than 1 year (Art. 7:668 CC).  Fixed-term contracts can be repeated twice, provided that the total length of the renewed contract does not exceed two years. Only after either the third renewal (i.e. upon the fourth contract) or beyond two years will the renewed fixed-term contract automatically become open-ended (Art. 7:668a CC). The law prohibits unequal treatment of workers on temporary contracts in comparison with workers on open-ended contracts (Art. 7:649 CC).

Labour on call contracts (casual labour) are characterised by the fact that the exact numbers of working hours are not specified. The workers are only employed when work is available. In recent years Parliament has supported the position of these workers by Art. 7:668a CC on the chain of fixed-term contracts, by the abovementioned presumption of Art. 7:610a, by another presumption on the hours of work performed (art. 7:610b CC) and on a minimum rate on pay (Art. 7:628a CC).

The work for temporary work agencies creates a triangular employment relationship. The relation between the temporary worker and the agency (“secondment contract”) is explicitly called a contract of employment (Art. 7:690 CC), which means that all labour laws are applicable, save some specific exceptions made for these contracts (see Box 32). The relation between the temporary worker and the user-firm is considered a factual relationship, not being a contract of employment, but nevertheless subject to some consequences under labour law.

Probationary periods clauses are limited to, at most, two months (and one month in short-duration contracts) and must be in writing (Art 7:652 CC).


§ 14. Discrimination and immigration


Following developments in international law and building on the traditional tolerance and pluralism of the Dutch society, the Netherlands has in recent years seen a vast growth in anti-discrimination legislation.

* Since 1983 equal treatment before the law is a prescript and discrimination on the basis of religion, personal conviction, political opinion, race, sex or on any other ground is prohibited under Art. 1 of the Dutch Constitution.  

* Discrimination while in office, occupation and trade based on race, religion, personal conviction, sex and sexual orientation is prohibited under criminal law (Art. 429quater Criminal Code). 

*  a General Act on Equal Treatment prohibits unequal treatment based on religion, political orientation, race, sex, nationality, sexual orientation or marital status, covering, amongst others, all aspects of behaviour on the labour market.  

* the EU Directives on Equal Pay and Equal Treatment of men and women which especially forbid every kind of sex discrimination in employment have been implemented in Dutch law by Art. 7:646 CC and the Equal Treatment m/w Act. They require equal pay for work of equal value, equal treatment in the access of workers to jobs, in vocational training, dismissals etc. 

* moreover, all unequal treatment of part-time workers and of workers on fixed-term contracts are banned unless it is objectively justified (Art. 7:648-649 CC)

* finally, Parliament in 2004, by implementing other EU Directives, adopted the Act on Equal Treatment on grounds of Age in Employment and the Act on Equal Treatment on grounds of disability.  


Most of this legislation not only forbids direct discrimination, but also indirect discrimination, unless the latter can be justified on reasonable and objective grounds. Acts of discrimination can be challenged in the District Courts, not only by the persons affected by such discriminations, but also by interest groups.

The instrument of ‘affirmative action’ was much debated but at the end of the day the measures taken in this field have never been as far reaching as, for example, in the United States. So, for instance, there is no such thing as ‘contract compliance’ in the Netherlands. It is mostly by some soft forms of positive action measures that the Government is trying to stimulate the employment of less favoured groups on the labour market.


On the basis of the Foreigners Labour Act (Wet Arbeid Vreemdelingen) employers need a work permit to employ foreign workers from a non EU-country. As a rule they can only obtain such a permit if they can show that no EU-workers are available for the job. 

On the basis of EU law on the free movement of persons no work permit can be requested from EU citizens. Until 2005 there were not many migrant workers from other EU countries in the Netherlands (less than 50,000 - most of them frontier workers - of the 8 million Dutch workers), but since the accession of Central and Eastern European countries to the EU a further 100.000 workers from those countries have arrived. 

Also workers from outside the EU who have worked legally in the Netherlands for at least 3 years as well as persons admitted on humanitarian grounds do not need a work permit. 

Finally, there may be a large number of illegal foreigners (estimations vary from 50,000 to 200,000). The law excludes illegal foreigners from most of the public social services. They are entitled to the protection of labour law, but they are seldom able to enforce it.

§ 15. Remuneration


The Dutch Civil Code contains a number of provisions protecting the wages of the employees.

	PRIVATE 

                                       Box 15

                                  The protection of the wages

Statutory law obliges the employer to pay wages at the appointed time (Art. 7:616 CC). It contains provisions regarding the payment in kind or in currency (Art. 7:617-621 CC), the place of payment (Art. 7:622 CC) and the periods of payment (Art. 7:623-625 CC) of the wage. It provides for an itemised pay slip (Art. 7:626 CC), the protection of the employee against the so-called truck system (payment in the form of vouchers which can only be exchanged for goods at outlets belonging to the employer) (Art. 7:631 CC) and against deductions, seizure and transferring the payment of the wage (Art.  7:632-633 CC). 

Also provided for is the right to a guaranteed payment of the wage in certain situations in which the work is not performed due to causes which are at the risk of the employer (Art. 7:628 CC). 



On the determination of wages the Civil Code has only a marginal impact. It protects the effective payment of the agreed wage, but it does not lay down rules as to the amount of the wage to be paid. Some workers may claim a specific wage referring to their colleagues on the basis of anti-discrimination legislation (see nr. 6) or by invoking the general principle of equal pay for equal work.

A more general rule is to be found in the Act on Minimum Wages and Minimum Holiday Allowances of 1968, which fixes a minimum wage of about 1780 Euro a month for all full time workers over 23 years in The Netherlands. 
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                                       Box 16


                      The statutory Minimum Wage 

The Act on Minimum Wages and Minimum Holiday Allowances fixes the minimum wage in the Netherlands at circa 1,780 Euro gross a month in case of a standard working week employment relationship (ca. 37,5 hours). This applies to all employees aged between 23 and 65 years in all sectors of economic life without any exception or differentiation. Part-timers are entitled to a proportional minimum wage. Youngsters are entitled to a minimum youth wage, which is a percentage of the full minimum wage, varying from 30 per cent at 15 years to 85 per cent at 22 years.

The statutory minimum wage is in principle automatically linked to the development of the general level of wages, although by frequently omitting the automatic linkage with the increase in wages during the period 1983-1995, the level of the minimum wage has been effectively reduced. In recent years the government, instead of extraordinarily raising the statutory minimum wage, has granted the employers some reductions in taxes and social security contributions for workers paid at minimum wage level.


In case of a bankruptcy only the pay claims relating to work performed after the bankruptcy judgment, must be discharged preferentially. Employees’ pay claims relating to work performed prior to the bankruptcy judgement have a much lower priority, so that they are often worthless. However, part of such pay claims (to a maximum of 75.000 Euro yearly wage) is guaranteed by the General Unemployment Fund.  

§ 16. Paid holidays and leave regulations.


Holidays with pay are a further subject of the terms of the contract of employment, which are subject to tight statutory regulations. The Civil Code entitles an employee to at least four weeks paid holidays and contains a number of provisions (Art. 7:634-645 CC), which specify this right. 

The Minimum Wage and Minimum Holiday Allowances Act 1968 obliges all employers to pay their employees a yearly holiday allowance of at least 8 per cent of the yearly wage (to a maximum of three times the minimum wage). 

Both sets of statutory rules have a minimum character. And in fact most Dutch employees actually do enjoy longer holidays with pay, often up to 5 or 6 weeks a year. There are only 7 official holidays a year in the Netherlands, but often collective agreements provide for additional days of paid leave by way of scheduled days off (for instance the day between a Sunday and a bank holiday when a resumption of business is more expensive than a standstill). 

Moreover recent years have seen a spectacular rise in leave provisions in Dutch law. 

	PRIVATE 

                                       Box 17

                       
Statutory leave arrangements

All employees have a right to paid leave during a short and reasonable, but not further specified amount of time for very special personal reasons, for voting and for unremunerated legal duties, which cannot be fulfilled in one’s free time (Art 4:1 Work and Care Act). 
Female employees are entitled to 16 weeks maternity leave (Art 3 Work and Care Act), remunerated with 100% of their wage out of social security funds (Art. 3:15 Work & Care Act). 
All employees are entitled to 4 weeks adoption leave (Art 3:2 Work and Care Act), remunerated with 100 per cent of the wage out of social security funds.
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he partner of the female employee is entitled to two days of paid paternal leave upon the birth of the child (Art 4:2 Work and Care Act). 
All employees are entitled, on a yearly basis, to two weeks paid nursing leave in order to take care for family members who are ill (Art. 5:8 Work and Care Act). Payment should be 70 per cent of the normal pay (up to a maximum of ca. 45.000 Euro a year, and with a floor of 100 per cent of the minimum wage) (Art. 5:6 Work and Care Act). 
All employees are entitled to 6 weeks unpaid leave to take care of family members suffering from a life-threatening illness, provided that there are no serious objections on the grounds of company interests (Art. 5:9 – Art. 5:16 Work and Care Act). 
All employees employed by the same company for over a year are entitled to unpaid parental leave. Either the father or the mother of a child of up to eight years of age is entitled to an unpaid career break of 26 weeks or a reduction in their hours of up to 20 hours a week over six months (Art 6 Work and Care Act).   


§ 17.  Working Hours and Health and Safety at work

Statutory rules on working hours are laid down in the Working Times Act (WTA,  Arbeidstijdenwet) of 1996 (as amended). Besides implementing the EU Directive on the Organisation of Working Time, this Act aimed to reconcile employer calls for greater flexibility with demands from trade unions and other groups for measures to ensure a better work-life balance for employees.

The act maintains the idea of statutory regulation of certain maxima and minima as regards working day, working week, daily rest, weekly rest, overtime, etc. 

Also the protection of children and young persons is laid down in the WTA of 1996. The Act prohibits child labour under the age of 16, but it allows children from the age of 12 to do certain jobs at certain times. Other exceptions can be allowed on the basis of a special permit granted by the SZW Inspection.

The WTA also lays down certain restrictions on the employment of young persons (up to 18 years of age). Research has shown that these provisions are often disregarded in practice.

	PRIVATE 

                                       Box 18


                           The Working Times Act

The main rule is, that employers must organise working schedules in such a way that adult workers work at most 12 hours in a shift, 60 hours a week with an average of 55 hours in each period of 4 consecutive weeks and 48 hours in each period of 16 consecutive weeks (Art. 5:7 WTA). Some deviations in peius of the rules of the Working Times Act are allowed by an agreement with the trade unions or with the works council. Further deviations are possible on the basis of a permit from the SZW Inspection. 

Moreover the Working Times Act gives special rules for the work of pregnant women and for maternity leave. Finally some protective standards are set in respect to night work and work on Sunday (Art. 5:6 WTA). 

Violations can be punished by administrative fines and by criminal prosecution.
The Working Times Act covers nearly all sectors of economic activities in the Netherlands, even the non-profit sector and the public service. Only for a few categories like retail personnel and lorry drivers do specific regulations apply.

Further details of the working hours rules are laid down in the Working Times Decree (Arbeidstijdenbesluit) which specifies, inter alia, that most working hours regulations do not apply to workers with a salary exceeding circa 40,000 Euro a year.
For the control and sanctioning of the WTA, see § 22.  



However, in effect working hours (also in relation to pay) are not regulated by statute, but by collective agreements, covering some 82 per cent of all workers. The average standard working week in The Netherlands decreased from about 40 hours in 1980 to about 37,5 hours in 2014. 

Together with the high number of holidays and paid leave (see § 16) and the wide-spread custom of part-time work by women, the Netherlands is a country with one of the lowest average numbers of effective working hours a year in the EU (ca. 1400 hours yearly).

In 2000 a law was passed (Working Time Adjustment Act) which gives employees the right to have their working hours increased or decreased at their request and/or have the allotment of working hours over the week adjusted, provided that there are no serious objections on the grounds of company interests.


Rules on health and safety in the work place are laid down in the Health and Safety at Work Act (HSA, in Dutch: Arbeidsomstandighedenwet) of 1998. The Health and Safety at Work Act is not only aimed at health and safety at work but also more generally at human working conditions and the welfare of the workforce. In recent years this legislation received a new mission, viz. to contribute to the prevention of sick leave and incapacity for work, which were considered to be too high in The Netherlands.

The Health and Safety at Work Act is a framework Act. The statute itself contains various general obligations for both the employer and the employee. A large number of implementing orders containing meticulous rules on various aspects of health and safety at work are laid down in the Health and Safety at Work Decree (Arbeidsomstandighedenbesluit). By way of the Health and Safety at Work Act and Decree the Netherlands has implemented the entire body of EU and ILO rules in this area. 
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Box 19

Health and safety at work

The Health and Safety At Work Act (Arbeidsomstandighedenwet 1998, abbrevia​ted: Arbowet) contains  various general obligations, notably on the employer, such as:

* the obligation to ensure safety and health of the workers in all aspects related to their employment, focussing on the best possible working conditions based on the current level of science and professional service, including the prevention of harassment and bullying (Art. 3 HSA).;

* the obligation to adapt the job of employees who are partly incapacitated to work (art. 4 HSA)

* the obligation to draw up a list of the risks involved in their work processes (‘risk assessment’) and a plan of approach on how to reduce those risks (Art. 5 HSA). 

* the obligation to prevent and contain grave work accidents (art. 6 HSA).

* the obligation to call in the assistance of a professional, occupa​tional health and safety service (a so-called Arbodienst) to sanction the risk list and risk evaluation, to perform medical examinations etc. (Art. 14 HSA) 

In addition the HSA obliges the employee to behave such as to contribute to his own safety and health and that of other persons (Art. 11 HSA). 

Finally the HSA obliges employer and employees to discuss health and safety matters on a regular basis, both in work progress discussions and in discussi​ons with the works council (Art. 12 HSA).
These vague principles are elaborated in detailed regulations, issued by the Ministry of Social Affairs based on Art. 16 HSA.
For the control and sanctioning of the HSA, see § 22.


§ 18. Miscellanea


Dutch labour law contains a general clause on bona fides (Art. 7:611 CC) obliging the employer to act as a good employer and the employee to act as a good employee. In the case law this provision is often invoked as a basis for claims (or to resist claims!) that cannot be based on more specific rights and obligations laid down in the various labour law statutes. In recent years this provision has been used by the courts to introduce innovations in labour law, inter alia by applying fundamental rights or provisions of international treaties (such as the right to have one’s privacy protected) to the contract of employment. 


The exact function of the employee is to be derived from the description in the contract of employment. In many sectors of the economy collective agreements have standardised the description of the functions, notably in relation to pay. In general, it is not easy for employers to impose much functional flexibility on their work force against their will. Usually employees are reluctant to agree to abrupt changes in their conditions such as those concerning tasks, hours and the place of work. 
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Box 20
The changes in the conditions of employment

The adaptation of working conditions is only piecemeal regulated under Dutch law. Only the obligation to perform ‘other suitable work’ by partially disabled workers has explicitly been provided for (Art. 7:660a CC). The flipside of this provision is that the employer must offer ‘other suitable work’ to partially disabled workers. Other situations must be judged according to the general principles of labour law. From them it may be concluded that the employer can unilaterally adapt working conditions as far as the organisation of the work is concerned (Art. 7:660 CC). However, he may be limited in this power by the individual and collective contract, the powers of the works council, customs and practices, etc.

In the aspects of the contract of employment that are most crucial to the employees – wages and working times – the scope for unilateral adaptations by the employer is very narrow under Dutch law, although employees have a specific right to have their working times changed (see § 17). 

The contract of employment or an applicable company rule book may contain a written provision pursuant to which the employer is empowered to alter the working conditions set out in the contract of employment. However, the employer may only invoke such a provision if it has such an important interest in the alteration that, according to standards of reasonableness and fairness, the interest of the employee that would be harmed by the alteration must be overridden (Article 7:613 CC). 


Employees may challenge any unilateral change in their working conditions by invoking the general principle of bona fides (art. 7:611 CC). According to recent case law, an employee, on the basis of the bona fides principle in Art. 7:611 CC, is only justified to refuse proposals of the employer to change his conditions of employment if the acceptance of such proposals cannot in all fairness be required from the employee. This, however, should be closely checked by the court in order to ensure that the accent is not one-sidedly put on what may be expected from the employee.
  


Sometimes the employee may be hindered in finding new work by a non-competition clause. Dutch law allows such clauses within certain limits.
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Box 21

The non-competition clause

Dutch law requires, at the expense of nullity, that non-competition clauses be entered into by the employee in writing and such clauses cannot apply to a minor. In fixed-term contracts the non-competition clause is only allowed in case of weighty interests of the business or service. The employer cannot invoke the non-competition clause if he has terminated the contract of employment irregularly. The civil judge may either wholly or partially set aside a non-competition clause if he is of the opinion that the clause disproportionately harms the interest of the worker.
 The judge may also mitigate an agreed penalty in the non-competition clause. Finally the judge may order the employer to give the worker compensation throughout the period during which the non-competition clause is operative (Art. 7:653 CC). 


In the event of transfer of (a part of) an enterprise the rights and obligations arising at that time from the employment relationship between the employees who work in the enterprise and the employer (who is transferring the enterprise) are de jure transferred to the new owner.
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Box 22

Transfer of the enterprise

The Dutch Civil Code in Articles 7:662–7:666 scrupulously follows the EU Directive on the harmonization of workers’ rights in case of transfer of undertakings. However, in addition to the EU rules, Dutch law provides that for a year after the transfer the transferor will remain jointly and generally liable together with the transferee for the performance of the obligations under the contract of employment that arose before the date of transfer. The rules on transfer of enterprises are not applicable in case of a bankruptcy. Article 17a Bankruptcy Act must prevent abuses of this exception. Articles 7:662–7:666 of the Dutch Civil Code do not apply to the crew of a sea-going vessel either.
The employer must inform the employees of a projected transfer, either directly (Art. 7:665a CC) or via the works council or the trade union (see nr. 20 and 21). The law also stipulates that the transfer does not in itself constitute a valid reason, either for the transferor or the new employer to dismiss the worker (Art. 7:670(8) CC). If the court rescinds a contract of employment (see Box 27) because the transfer of an undertaking results in an alteration of the circumstances to the detriment of an employee, it shall be deemed to have been a rescission, which is to the account of the employer (Article 7:665 CC). This is notably important in view of the transition allowance.

Transferred workers can, of course, be dismissed for reasons of technical, economic or organizational nature. However, the new owner can only do this within the limits of the stringent Dutch law on dismissals (see § 19). Workers being taken over by a new employer continue to enjoy their full seniority with regard to the length of the period of notice and the transition allowance, which the new employer will have to respect in case of dismissal. 


A Dutch employee, who in the performance of the contract of employment causes damage to the employer or to a third party, is in principle only liable to the employer if the damage was caused by his intent or deliberate recklessness. However, some derogations of this principle are allowed (Art. 7:661 Dutch Civil Code). 

Chapter 5. Termination of the contract of employment

§ 11. Ex ante control of dismissals.


At first sight the Netherlands has a very restrictive law on dismissals. Employers may only dismiss workers on open-ended contracts of employment – except in cases of termination by mutual consent (box 23) or for urgent reasons (box 30) – if they have the a priori approval of a third authority. They have to obtain either an administrative law permit (box 26) or a judicial rescission by the Courts (box 27). 

This idea of the necessity of an a priori authorisation of dismissals is unique in Europe. However, in recent years it has lost much of its importance as employers are increasingly making use of flexible forms of contracts (see Box 14) which are falling outside the scope of this ex ante authorisation.  
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Box 23


 Termination by mutual consent
The contract of employment is concluded by mutual consent and it can be terminated in the same way. In open-ended contracts the termination by mutual consent is possible at any time during the employment relationship. This mode of termination is not special to the contract of employment but merely the application of a principle that governs contract law in general. However, specific to labour law is the requirement that the consent of the employee with a proposed termination or a contract to terminate a contract of employment must be in writing. During 14 days the employee may in writing revoke his consent.  This period is prolonged to three weeks if the employer has failed to instruct the employee about this possibility of revocation (Art. 7:670b CC and Art. 7:671(1) CC). Under certain conditions consent to terminate the contract of employment does not deprive the employee of his entitlement to unemployment benefits (see Box 42). Moreover the employee may require as a quid pro quo for his consent the transition allowance (see Box 29).    


The employer may only unilaterally terminate a contract of employment if there is a reasonable ground for it and a replacement of the employee in a suitable function within a reasonable time with or without help or training is not possible or reasonable (Art. 7:669 CC).  
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Box 24


 Reasonable grounds for a dismissal by the employer are:

a. Disappearance of the job for economic reasons

b. Unfitness of the employee after two years of illness or infirmity

c. Frequent inability to perform the job as a result of illness or infirmity

d. The unfitness of the employee to perform the job for other reasons

e. Culpable acting or omitting to act on the side of the employee

f. (Under conditions) the refusal of the employee to perform the job for conscience reasons

g. A disturbed working relationship

h. Other reasons which are such that it cannot reasonably be required from the employee to continue the contract of employment.

Moreover

i. Reaching the retirement age.  


However, even if the employer has a reasonable ground for a unilateral termination of the contract of employment he may not proceed to such a termination if a prohibition of the dismissal is applicable. There are a number of standard  circumstances mentioned in the Dutch statutes. Art. 7:670 CC gives a list of them and such prohibitions are also contained in the anti-discrimination laws (see § 14).


However, the interdictions 1 to 4 and 10 are not absolute. The court may nevertheless rescind the contract if the request for a rescission has no relationship with the circumstances on which the prohibition is based or in case of circumstances justifying a termination of the contract in the interest of the employee. Moreover none of the prohibitions of dismissal is applicable in the event of a plant closure, after a written consent of the worker, during a probationary period or in the event of a summary dismissal. Only the third of the aforementioned statutory interdictions is subject to waivers in collective agreements.  

	


Finally, having a reasonable ground and being absent any kind of a statutorily prohibited dismissal is not enough for the employer to proceed to a unilateral termination of the contract of employment. The employer also needs 

· the permission of the UWV or a sector committee if he justifies the dismissal on the reasonable grounds mentioned in sub a. or b. (see Box 26) 

· or the rescission of the Cantonal Judge of the District Court if he justifies the dismissal on the reasonable grounds mentioned in sub c. to sub h. (see Box 27).

The administrative law permit to terminate an open-ended contract of employment can be obtained from the UWV (Uitvoeringsorganisatie Werknemersverzekeringen). 
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Box 26

The dismissal permit of the UWV

According to Art. 7:671(1) CC the employer cannot legally terminate the contract of employment without the written consent of the employee, save if there has been a dismissal permit of the UWV/sector committee, the termination takes place during the trial period or has the form of a summary dismissal.

Any dismissal without the consent of the UWV is null and void.

A dismissal permit is not required: 

‑ for certain categories of people, such as ministers of a church, educati​onal staff, managerial directors etc.; 

‑ in cases of bankruptcy of the firm, contracts concluded for a fixed period and rescission of the contract by the court.

The UWV decides on requests for dismissal permits on the provisions in the statute and on the basis of written general instructions given to it by the Minister of Social Affairs. 

The UWV will issue its permits within a few weeks after a – most of the times - written hearing of the parties concerned.   


Statistics show that the dismissal permit is granted in more than 90 per cent of cases.  
If the employer disagrees with a refusal to grant the dismissal permit he may turn to the Cantonal Judge of the District Court to request a rescission of the contract (Art. 7:671b CC) (see Box 27). If the worker disagrees with the granting of a dismissal permit and has been dismissed he may turn to the Cantonal Judge to request a revision of the situation and ask either for restoration of the contract or compensation (Art. 7:682(1-2) CC) 
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Box 27

The rescission of the employment contract by the court

The Dutch Civil Code gives special procedures for rescinding the contract of employment. In Article 7:671b CC the court may rescind the contract of employment upon a request of the employer on reasonable grounds c-h. According to Art. 7:671c the court may rescind the contract of employment upon the request of the employee on account of circumstances that are of such nature that the contract of employment should in fairness, terminate immediately or after a short period. 

If the court rescinds a contract of employment it may award the requesting party an “equitable” compensation if the rescission is caused by serious or culpable acts or omissions to act on the side of the other party to the contract. If the rescission is caused by serious or culpable acts or omissions to act on the side of the requesting party, the court may award the other party an “equitable” compensation to the detriment of the requesting party.

The rescission procedure is highly informal. Judges often neglect the stringent rules of evidence and quickly conclude that the breach between employer and employee is irreparable. 

Research has shown that judges will almost always give way to a request to rescind the contract of employment. In less than 10 per cent of cases a rescission is refused. A judicial rescission of the contract of employment normally is granted ‘as soon as possible’. The decision of the Cantonal Judge will be delivered within a few weeks. Against his decision, an appeal is possible to the Court of Appeal and further to the Supreme Court. These appeals do not suspend the execution of the decision of the Cantonal Judge.



§ 20. Other Aspects of the Law on Dismissals.


For the employer the minimum statutory period of notice to be taken into account is – depending of the length of the period of service - between 1 and 4 months. This period, which starts as soon as the dismissal permit of the UWV is obtained, may be shortened by 1 month to compensate for the period during which the request of the UWV permit was pending, provided that at least 1 month notice is left. For the employee the minimum statutory period of notice to be taken into account is always one month. Special periods of notice apply in cases of bankruptcy or judicial leave to suspend payments (Bankruptcy Act). 

Collective agreements and to a lesser extent individual agreements may contain waivers as to the length of the period of notice. 
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Box 20
Periods of notice

For the employer the minimum statutory notice period is after a period of service of:

· less than 5 years: 1 month

· more than 5 years and less than 10 years: 2 months

· more than 10 years and less than 15 years: 3 months

· more than 15 years: 4 months. (Art. 7:672 CC). 

Finally, the period of notice is to be protracted until the ‘exit-day’, which is at the end of a month if not otherwise determined by written contract or by custom (Art. 7:672 CC).


Besides a period of notice the employer often is obliged to pay a so-called transition allowance to his workers when they leave his service.  
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Box 29

Transition allowance

The amount of the statutory transition allowance over the first 10 years of service is equal to 1/6 of the monthly wage for each period of 6 months that the contract has lasted; it is equal to ¼ of this wage for each successive period of 6 months. Its maximum is € 75.000 or an amount equal to at most the wage of one year if that is higher than € 75.000.

Until 2020 for employees over 50 years old a higher transition allowance applies.

No transition allowance is due over the period of service beneath the age of 18 in which less than 12 hours per week work has been performed. Also, no transition allowance is due if the contract of employment has lasted less than 2 years, or when the worker leaves his job because of reaching the retirement age. Finally no transition allowance is due when the contract is ended because of serious acts or omissions to act on the side of the employee (Art. 7:673 CC) or in case of bankruptcy.



Summary dismissal is possible if one of the parties to the contract of employment has engaged in such misconduct that the other party cannot reasonably be expected to continue the employment relationship any longer. In case of a justified summary dismissal there is no need for an ex ante approval and a period of notice. The prohibited dismissals (see Box 25) do not apply and there is no right to a transition allowance. In case of a summary dismissal the other party may have to resort to the court in order to challenge the dismissal. In reconvention the dismissing party may claim compensation from the other party.  
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Box 30

Summary dismissals.

A summary dismissal is the act by which the employer or worker immediately and unilaterally puts an end to the contract of employment because of urgent reasons. Those urgent reasons may not be economic reasons, but can only be reasons relating to the behaviour of the other party. 

Employers may dismiss individual employees summarily for a range of ‘urgent reasons’. Examples are listed in the Civil Code (Art. 7:679-680). They include: cases in which the employee has deliberately mislead the employer; theft or other conduct which leads to a breach of trust; drunkenness, reckless or insulting behaviour; a refusal to carry out set tasks; and a gross neglect of duties.

Employees may leave their employer summarily on urgent grounds such as serious delay in the payment of wages, sexual harassment, etc.

There can never be certainty whether a summary dismissal is justified as decisive elements are left to the circumstances of the case and the Cantonal Judge of the District Court is the master of fact-finding in the case and weighing the arguments. However, the case law of the Dutch Supreme Court has provided some guidance. This case law has inter alia established that the personal circumstances of the employee also have to be taken into account. Moreover the courts require that the dismissal be effectuated without delay.

 If the court decides that the summary dismissal by the employer is unfounded, the consequences are very severe under Dutch law. As in such cases no ex ante dismissal control has taken place, the employment relationship is considered as not having been ended by the unjustified summary dismissal. The employer must reinstate the worker and pay wages over the whole period of inactivity, although the court may mitigate the wage claim (see Art. 7:680, lid 5 CC). The employee may also claim compensation for the damages caused by the unjustified summary dismissal. 
To further mitigate these risks, employers may follow a ‘second defence line’. After having summarily dismissed a worker who may contest the validity of the dismissal, they may ask the Cantonal Judge to rescind the contract of employment on the basis of Article 7:671b CC ‘in so far as the contract will be deemed not to have ended on account of the summary dismissal’. Should the court later decide against the employer as far as the summary dismissal is concerned, the retroactive effect will be less severe as the contract of employment has ended in the meantime along the second defence line. In any case, summary dismissal is under Dutch law much more risky and complicated for employers than in other legal systems.


Fixed-term contracts end automatically when the period for which the contract is concluded expires. Open-ended contracts are only in very rare cases  terminated in an automatic way. 
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Box 31

Automatic end to open-ended contracts of employment

Any contract of employment ends automatically with the death of the worker (Article 7:674 CC). The death of the employer, however, does not automatically terminate the contract. The employer’s heirs are still bound, but the law includes some provisions that make it easier for them to dismiss an employee on a fixed-term contract (Article 7:675 CC). 

Open-ended contracts of employment used to be deemed to end automatically when the worker reaches the statutory retirement age of 65, but this rule has been challenged in recent years.

Finally, open-ended contracts of employment may contain clauses that bring about an automatic end to the contract if a certain event occurs. The law declares null and void stipulations under which the contract of employment terminates by operation of the law on the marriage, pregnancy or confinement of the employee (Article 7:667(7)(8) CC). The Dutch courts have not completely ruled out other clauses in this field, but they have put narrow limits on the validity of such clauses.



After the contract of employment is ended the worker is entitled to a reference (Art. 7:656CC). 


For collective dismissals special rules apply among other things in order to implement the EU Directive on collective dismissals. The Notification of Collective Dismissals Act provides that if an employer within three months makes 20 or more employees redundant for economic reasons, he is obliged to notify the UWV, the works council and the trade union of his intentions. The UWV refrains from considering the request for the dismissal permits for one month in order to give all the parties concerned the necessary space to negotiate a ‘social plan’. This waiting period does not have to be observed when the enterprise becomes bankrupt or when a waiting period would jeopardise the employment situation of the enterprise as a whole. 

The rules on notification for collective dismissal are a sort of stimulus for management to negotiate with the trade unions in order to arrive at a so-called ‘social plan’. Such a plan deals with all kinds of support for employees made redundant so that they can find another suitable job by means of retraining, secondment and placement for a specific period. It usually also contains provisions on severance pay.
 

It may be recalled that statutory law in the Netherlands nowhere requires the employer to pay severance payments. Such payments are only due if individually or collectively agreed upon, or if they are imposed by the court by way of the procedures of Art. 7:681 and 7:685 CC.


In case of a collective dismissal, but also in cases of individual dismissals aimed at reducing the work force (and not to completely close down a business), the question of the selection criteria regarding who is to be made redundant is of paramount importance. In principle the rule last-in-first-out (‘lifo’-rule) used to be applied, but this would leave many firms with a work force comprised of senior workers. To counter this effect the ‘lifo’-rule is qualified by the principle that following reduction, the work force must reflect the average (normal) age distribution within the company.  
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Box 32

Dismissal of temporary agency workers

The contract of the temporary worker with the temporary work agency is explicitly called a contract of employment (see Box 14), which means that in principle the normal law on dismissals is applicable to these contracts. However, at the same time Parliament established a number of exceptions to accommodate the temporary agency business.

First, the rule on the succession of fixed-term contracts (see Box 14) applies to temporary agency workers only after six months of working for the same temporary work agency (by collective agreements this half year can be extended to one year and a half, as in fact has been realized). This means that temporary agency workers can during their first year and a half of working for a temporary work agency be sent to fixed-term jobs as often as desired, without these fixed-term contracts being turned into open-ended contracts.

Second, during the same period of six months/one year and a half the temporary agency may terminate summarily the contract of employment of its temporary worker upon the request of a company where the temporary worker has been placed. This applies only if a written clause to that end has been inserted in the contract with the workers, but this is standard practice in The Netherlands. The temporary worker, working under such a clause, is also entitled to give forthwith notice of termination of his contract (Article 7:691 CC).

Thirdly, temporary work agency workers are exempted from the general rules on the selection of employees for lay-offs for economic reasons. 



Avoiding dismissals in periods of merely temporary slow-down in business is a marginal purpose of the Dutch law on dismissals. To help companies cope with such periods without dismissing workers, a permit-system - the so-called short-time working system (Werktijdverkorting) - has been created, which enables companies to retain their workers on the payroll partly without the obligation to pay the wage. During a certain period, which normally lasts for 3 months but can be extended, the employees are financially compensated for the loss of earnings by granting them temporary unemployment benefits. For a number of years this facility was only available if the temporary slow-down in business is due to incidental reasons (such as an epidemic) and not due to cyclical or structural economic causes. However, at the beginning of the financial crisis of 2008 this facility was also opened for companies severely hit by this crisis. Later it was replaced by a slightly different scheme (part-time unemployment benefits), which expired in 2011.

Chapter 6. Various issues of labour law

§ 21. Manpower services.


Since the beginning of the last century the government has built up a network of arbeidsbureaus (employment offices, labour exchanges offices/job centres) all over the country in order to assist employers in filling their vacancies and employees in finding a job. In 1930 these centres were organised on a national scale and given a monopoly, which ruled out private profit-making enterprises in this field. This network was initially part of the public service but a reform in 1990 transformed the service into an autonomous agency. In 2001 it was merged with the intake services for social security benefits in one organisation, called Centrum voor Werk en Inkomen (Centre for Work and Income). In 2009 this service was incorporated into the Uitvoeringsorganisatie Werknemersverzekeringen (UWV, Administration of Social Security for employees), which continues to perform the main tasks of this public service: to register the unemployed and the vacancies available, to advise workers and employers in order to match offer and demand for jobs, and to further employment prospects by indicating the possibilities of subsidies and tax reductions. 


Private enterprises to service the labour market were already set up in the 19th century. Profit-making services were prohibited in 1930 but there were many holes in this legislation, which in recent decades have enabled commercial enterprises dealing with temporary work, job- or head-hunters, recruitment and outplacement offices, etc. to emerge. These commercial services were gradually conceded more freedom until, by virtue of the Manpower Services Act 1996 and the Allocation of Employees by Intermediaries Acts (AEIA) 1998 and 2003, most limitations were lifted.

As a result of this development, running a private labour enterprise to service the labour market is nowadays free in the Netherlands except for a small set of rules ensuring decent behaviour of these companies (for instance, no discrimination and neutrality in cases of strikes). 

However, as regards temporary work agencies, the law has become somewhat more stringent because of the many complaints about abuses. Since 2011 these agencies are obliged to register at the Chamber of Commerce. Also, the EU Directive on Temporary Work has obliged the agencies to narrow the gap in working conditions between the temporary agency workers and the workers of the user firm. This, however, should not conceal that the large majority of the temporary agency workers (ca. 95 per cent), which do no pass the threshold of 1,5 years of service, have a less favourable status both in working conditions (see box 33) and in stability of employment (see box 32).
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Box 23

The equal treatment principle for temporary agency workers

One of the new rules is Art 8 AEIA, which requires that the temporary agency worker has the same rights as the workers in the user firm on remuneration,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       working hours, overtime, breaks, rest periods, holidays and festive days, as well as some other rights. However, this rule, as well as other statutory rules, may be waived by way of a collective agreement between the temporary work agency and the trade unions. This construction has stimulated the conclusion of a sector-wide collective agreement between the main employers’ organisation and the major trade unions in this business. This collective agreement contains a set of wage scales, which are often lower than those applicable in the firm in which the temporary agency workers carry out their work. Moreover, this collective agreement provides for a staged process by which workers gain improved rights as the length of their contract with an agency increases. Thus, when temporary agency workers have worked for over 1,5 years they have a right to an open-ended contract with the temporary work agency with entitlement to training and to full social-security rights including an occupational supplementary pension. 
 



§ 22.  Control and Sanctions


Compliance with the provisions of the Health and Safety at Work Act, the Working Hours Act and the Foreigners Labour Act is monitored by a public agency called Inspection SZW (Formally called: Labour Inspectorate).


The Inspection SZW
, which is part of the Ministry of Social Affairs and Employment, has about 400 inspectors and carries out a total of about 75.000 inspections each year. This means that an average business only has to expect a visit every 7 years, except in cases of inspections in response to complaints or industrial accidents.


Violations of labour acts, which are enforced by penal sanctions, may lead to prosecutions under criminal law. However, this is exceptional. Those violations are more often punished by administrative fines. And even more frequently SZW Inspectors confine themselves to issuing instructions to the employer in question, including stating the time within which all deficiencies must be resolved. If this does not occur, sanctions can follow. In the event of serious danger, the Inspection SZW may bring the business in question to an immediate halt.


However, the vast majority of Dutch Labour Law is not controlled by public authorities. The most common method of securing compliance with this part of labour law is through civil lawsuits. 

The Netherlands is one of only a few European countries without a system of specialised industrial courts for the handling of employment disputes. Those cases are largely dealt with by the ordinary courts, which comprise civil, criminal and administrative divisions. Labour law cases of a civil law character, irrespective of the value of the claim, are dealt with by the Cantonal Judges of the District Courts. However, this is only half of their workload. For the other half they are dealing with other civil law cases up to 25.000 Euro value. Although they are not purely specialised in labour law, they are the nearest of all judges to such a specialisation. Appeals of labour law cases are dealt with by the Courts of Appeal and finally the Supreme Court, which do not have specialised labour law chambers.

All these courts used to be quite easily accessible thanks to a generous legal aid system and low procedural and financial thresholds, but these facilities have been reduced in recent years. 


Alternative dispute resolution is not well developed in Dutch labour law. Only in a few sectors of industry do mediation and arbitration panels function. In 1990 the Stichting van de Arbeid (Joint Industrial Labour Council) recommended that the social partners at the sector and enterprise level should promote the establishment of grievance procedures, but, to date, this recommendation has been rather poorly implemented.


More successful is the Human Rights Board (formally called: Equal Treatment Commission), which handles in a pre-judicial phase, complaints about unequal treatment and discrimination. Although the courts are not bound by its decisions, in practice most of the discrimination cases are settled without any further litigation after the Board has delivered its decision.

Chapter 7. The system of social securityPRIVATE 

§ 23. Introduction   


Social security is one of the main elements of the modern welfare state. The right to social security protection is recognised in major international docu​ments and also in the Dutch constitution (Art 19). In line with this principle, over the years a comprehensive system of social security
 has been established in The Nether​lands. 


Prior to World War II social security was mainly organised along the German Bismarck concepts of compulsory insurances covering employees only. In those years the Dutch were slow in the construction of their system. However, after World War II, inspired by the Social Security Act of Roosevelt in the USA (1935) and the ideas of Beveridge and their realisati​on under a Labour government in Britain, the Dutch acted more quickly and overtook other coun​tries. 


As the old concepts were not completely stamped out and replaced by a new and uniform system, the current Dutch system of social security is a mix of old and new ideas. As a result social security in The Nether​lands embraces a rich variety of schemes, which are not codified as in France and Germany. However, the Dutch system now covers all the major risks as defined in interna​tional documents on social security issued by the Inter​national Labour Organisa​tion
, the Council of Europe
 and the European Union
: old age, death, industrial accidents, incapacity to work, maternity, medical care, unem​ployment and the family. 


The process of building the modern Dutch system of social security achieved its culmination during the 1960s, which was the first ‘golden decade’ of economic fortune after the Second World War. However, during the economic recession of the 1970s and the 1980s the Dutch system of social security became a heavy burden on society, as it had to absorb the growing numbers of unem​ployed. The increase in the number of benefit claimants was further prompted by the changes in society, such as the aging of the population, the growing individualisation and the rise in divor​ces. Also the consequent implementation of the principle of sex equality resulted in an increase in the numbers of claimants. 


To reduce the number of persons receiving benefits under the various schemes a whole range of measures have been adopted over the past 30 years. Besides a policy to stimulate employment among the recipients of benefits, a great deal has been done to make employers and benefit administrators accountable for the outflow back into the labour market and to combat fraud by preventing people from making illicit claims for benefits. 


All these measures contributed to reducing the number of persons entitled to benefits in recent years. Despite this favourable trend, there is still a great deal of concern about the future of the Dutch social security system. The ‘ageing’ factor will result in a constant rise in the number of benefit claimants above retirement age.
 Therefore the Government is pursuing a step-by-step reform of the social security system to enhance its vitality.

§ 24.  Some Characteristics of the Dutch Social Security System.


One of characteristics of the statutory social security schemes in The Nether​lands is certainly the dominance of flat-rate benefits on a standardised minimum level. Only in case of sickness, disability and unemployment are the statutory schemes offering employees benefits related to the previous earnings (up to a maximum of circa 45,000 Euro a year), which therefore may be substantially above the minimum level. If by any chance these benefits do not reach the level of the relevant social minimum, they will be supplemented up to that level by the Supplementary Benefits Act (Toeslagenwet), although this is subject to a means test.

The minimum benefits, granted under the various social security schemes, equal the net statutory minimum wage. The gross statutory minimum wage is at the moment circa 1,780 Euro a month (see Box 6). Social security benefits claimants are entitled to: 

‑ 2 x 50 per cent of this statutory minimum wage if they are a couple (either married or cohabitating);  

‑ 70 per cent of this statutory minimum wage if they are single 

‑ 90 per cent of this statutory minimum wage if they are a single parent. 

Moreover, all beneficiaries of social security are entitled to the minimum holiday allowance linked to that of the allowance for employees (see § 16). 

In principle all these amounts are indexed to the average pay‑rise twice a year, but for policy reasons these adaptations have sometimes been partly or wholly deleted. 
These minimum wage-related benefits provide an income safety‑net: in princi​ple nobody falls through this safety‑net. In this respect the Dutch system is more compre​hen​sive than those in some of the neighbouring countries. In one way or another it really guarantees a minimum level of income for all citizens of The Netherlands.
Yet this is not exactly the so-called “basic income” proposed by many scholars since the 1960s, since the protagonists of a “basic income” often suggest that a “basic income” must be given to all residents irrespective of other sources of income and assets, and irrespective of their preparedness to accept a job. Such a concept of “basic income” is certainly not the general situation in The Netherlands. In various schemes, beneficiaries are required to accept “suitable work” and benefits are reduced or even refused if the claimant and his partner have other income or assets.     

Moreover, it must be emphasised that the minimal benefits granted under the Dutch system of social security are not low in comparison with those of other countries. The minimum-wage-related benefits, supplemented by the family allowances and other allowances, are supposed to correspond more or less with the minimum income required to lead a life just above the poverty line. Therefore the aforementioned schemes were helpful in removing poignant poverty from The Netherlands by the end of the 1950's. As a result, begging disappeared from the streets, and vagrancy and homelessness no longer existed in The Netherlands. In recent years this picture has changed somewhat, notably because since 1981 the adaptation of the amount of the benefits has frequent​ly been less than the pay rise. Today the minimum wage-related benefits plus allowances no longer absolute​ly correspond with the income required for a decent standard of living. Although a certain amount of poverty has returned to the Netherlands, it is less extensive than, for example, in the United States, where about 14 per cent of the populati​on is living below the poverty line. In The Netherlands around 10 per cent of the population is living at or just above the poverty-line.  


However, the other side of the coin concerning the Dutch system is that, only in a small minority of cases (about 14%) do the statutory social security schemes have something more to offer than this minimum level. As a result, the statutory social security schemes in the Netherlands are insuffi​cient to fully protect the middle class workers and their families against a fall in income in cases of sickness, disability, old age and death. For them, supplementary benefits are needed, which are often organised by the social partners and are subse​quently extended to cover, on a compulsory basis, all those engaged in a certain branch of industry or a professi​on. The better-remunerated employees, who are not fully covered in that way, have to make, like non‑em​ployees, private arrangements. 

§ 25. The administration of the system


The complicated character of the Dutch social security system is also reflec​ted by the complicated structure of its administration. Throughout its history a great deal of energy has been wasted on quarrels about its administration. In recent years the system was dramatically reshuffled, firstly to force employers to bear a larger part of the risks themselves (which they can cover by means of private insurance) and, secondly, to limit the influence of the social partners on the operation of the various statutory social security schemes. The present situation is as follows:

* The administration of most of the statutory social security schemes for the entire population is entrusted to a public agency, the Sociale Verzeke​rings​bank (Social Insurance Bank).

* The administration of the statutory social security schemes for employees only is entrusted to another public agency, the UWV (Uitvoeringsinstituut Werknemersverzekerin​gen, Institute for the Administration of the Insurance Schemes for Employees).


* The administration of the Wet Werk en Bijstand (General Public Assistance Act) and of three other special unemployment benefits schemes lies in the hand of the municipalities. 


* The Health Care Insurance Act and the General Act on Exceptional Medical Expen​ses are administered by profit or non-profit health insurance companies. 


* Supplementary pensions are provided by jointly administered pension funds (pensioenfondsen) or by private insurance companies.


Litigation on statutory social security must be brought to the ordinary cou​rts - the administrative law division of the District Courts (Rechtbank, sector bestuursrecht) - with an appeal to a specialised Social Security Appeals Court (Centrale Raad van Beroep), from which no further appeal is possible (apart from a few exceptions).

Litigation on sick pay and on supplementary occupational social security is handled by the Cantonal Judges, part of the ordinary District Courts (Rechtbank), with further appeal to the Courts of Appeal (Gerechtshof) and the Supreme Court (Hoge Raad).
Chapter 8. The various branches of social security

§ 26. Old age.

The Netherlands have a system of old age pensions that is built on three pillars:

· a general pensions scheme ensuring the entire population a basic pension at the age of 65, linked to the level of the statutory minimum wage: the General Old Age Pensions Act (Algemene Ouderdomswet, AOW);

· a system of pension arrangements at the level of enterprises or the sector of industry, which provides supplementary pensions to former employees;
· A free market of commercial annuities, with which the self-employed can provide themselves with a supplementary pension and with which employees can provide themselves with a higher supplementary pension. 
In the recent past there were also the so-called voluntary early retirement schemes, which emerged during the economic recession of the 1980s to entice elderly workers to retreat from the labour market in favour of the young unemployed. Because of their popularity they turned out to be very costly and a few years ago in most branches of industry they have been integrated into the supplementary pension schemes, which now – on a voluntary basis - allow for retirement under the age of 65, be it on a lower level of pension.


The General Old-Age Pensions Act used to offer its pensions to every citizen, reaching the age of 65. Considering the unstoppable trend of the rise in life expectations of the citizens, the Dutch lawmakers in 2012 decided to a gradual increase of the retirement age (yearly a one or two months rise) until in 2021 the retirement age will be 66. In 2014 parliament decided an acceleration of this process so that the retirement age will be 67 in 2023. 
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                                                Box 34

                           The General Old Age Pensions Act

Under this Act everyone residing in The Netherlands who is aged 65 plus three months and over is entitled to a flat-rate pension. For a couple, both partners are indepen​dently entitled to a pension of 50 per cent of the minimum wage (gross circa 700 Euro monthly). If one's partner has not reached the age of 65 plus three months, the partner who is over this age is entitle​d to a supplementa​ry allowance (up to a maximum of gross circa 700 Euro monthly), subject to the younger partner's income from work. The pensions for single persons corres​pond to 70 per cent of the minimum wage (gross circa 1000 Euro monthly). Single parents obtain 90 per cent of the minimum wage (gross 1275 Euro monthly).

The pensions are adapted twice yearly to the average rise in wages in The Netherlands. 

Entitlement to the pensions under this Act is accumulated at a rate of 2 per cent for each year of insurance, which begins at the age of 15 plus three months. The insurance is not linked to one’s employment history but to his history of residence in The Netherlands. If a person was not continuously residing in The Netherlands between the start of his insurance and the retirement age, the pension is reduced by 2 per cent for each year of non-insuran​ce.

Contributions to the General Old-Age Pensions Scheme are to be made by every single citizen over the age of 15. They amount to ca. 18 per cent of the income until an upper limit of ca. 23,000 Euro a year and a free minimum. In addition, the Scheme

is nourished with money from the Treasury. 



As the General Old-Age Pensions Act offers only pensions at a minimum level, people earning above the minimum income are in need of a supplementary pension. 

For employees, supplementary occupational pensions are organised by way of collective agreements either at the level of the enter​prise, or the economic sector. Sector arrangements are frequent​ly made generally binding on all those working in the various sectors of the economy by governmental orders based on the Sector Pension Funds Act (Bedrijfstakpensioenfondsenwet 2000) with the result, that some 90 per cent of all employ​ees in the Netherlands are entitled to supplemen​tary occupational pensions.


Most pension funds have the objective of offering employees a supplementary pension, which would, together with the pension by virtue of the General Old-Age Pension Act, offer the employee, who has participated in the scheme for 35 to 40 years, a total old-age pension at the level of about 70 per cent of the average wage earned during their career. However, the conditions of the various occupational pensions schemes are such that a large number of  participants are not able to achieve that result. 
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Box 36

Supplementary pensions schemes for employees in The Netherlands

In The Netherlands supplementary old age and surviving dependants’ occupational pensions are offered by pension funds or insurance companies. The Pensions Act  (Pensioenwet) contains rules regarding their proper functioning and about certain general standards for pension arrangements, for example as regards sex equality. Pension funds are jointly run by employ​ers' and workers' representa​tives. 
There is a great variety among the various occupational pension schemes. The large majority of employees is covered by defined benefit schemes; only a small minority by defined contribution schemes, which may easily turn out to be less favourable to the workers.  

The average pension arrangement is financed about 1/3 by the employees and 2/3 by the employer.
The financial crisis of 2008 and subsequent years have caused substantial losses to the pension funds, with most of them having to stop the yearly practice of adapting the pensions to the rise in the cost of living. Actually, the lawmakers are debating a new series of measures to re-enforce the stability of the pension funds. 




Those who are not covered by collectively organised supplementary pensions or who are not satisfied with its level of benefits have to make private arrange​ments if they desire a more generous pension. In the past such individual private arran​gements were not very widespread in the Netherlands, but thanks to recent tax incentives and the anxiety concerning the sufficiency of the statutory and collectively arranged pensions in the future, the popularity of the individual arrangements is growing. 

§ 27. Death and birth


The General Surviving Dependants Benefits Act (Algemene Nabestaandenwet, Anw) provides an entitlement to benefits at a minimum level for all residents in The Netherlands who become widows or widowers and for all dependent children who have lost one or both parents. In recent years the right to these benefits has been severely narrowed for the surviving partners of the generation born after 1950, making them temporarily and utterly means-tested. 
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Box 35

The General Surviving Dependents Benefits Act

Persons who lived unmarried but permanent​ly cohabitating with the deceased are also entitled to these benefits. The Act provides a surviving partner with a temporary pension as long as he/she has an unmarried child under the age of 18 belonging to his household or is incapaci​tated for work for at least 45 per cent.

Furthermore the surviving partner’s benefit is means-tested and terminates in the case of marriage or cohabitation.

The surviving partner benefit is at the level of 70% of the net minimum wage.

For (half) orphans (up to 18 years and only one per household) a benefit is granted at the level of 20% of the minimum wage (gross circa 275 Euro monthly).
For full orphans the benefit varies between 350 and 700 Euro gross a month, depending of the age of the orphan. 


As the General Surviving Dependents Benefits Act provides pensions only at a level correspon​ding with the minimum wage, those wanting to assure their dependents a more generous pension have a need for a supplementary pension. And, in fact, many of the pension schemes offering supplementary old-age pensions also provide for supplemen​tary pensions for surviving dependents. These pension schemes nowadays also offer the participant the choice between surviving dependents’ pensions or higher old-age pensions.


All Dutch residents are entitled to allowances for the costs of child-raising on the basis of the General Family Allowances Act (Algemene Kinderbijslagwet,). Parents are entitled to family allowances for each child under the age of 16 or 18 years. 


Tradition​ally in The Nether​lands a family allowance is not provided for demographic motives. Its prime rationale is the income argument: the pro capita income is much lower in large families than in smaller ones. Family allowances are supposed to make up for part of this differen​ce. The Dutch allowances, which are much lower than, for example, those in Belgium and France, are far from adequate to defray the costs of child-raising.  
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Box 37
Family Allowances

All residents of The Netherlands, irrespective of their income and assets, are entitled to an allowance for the costs of raising children. Parents are entitled to child benefits for their own children, stepchildren and foster children who are under the age of 16 or are 16 or 17 years old and either engaged in education or training, or incapable to work because of disability of more than 45% or unemployed. The children should be supported by the parents to a considerable extent or (if under the age of 16) belong to the household of the parents. 

The amount of the allowance varies from circa 65-95 Euro per month, depending on the age of the children. In a few special cases twice the standard amount is payable. Moreover, compensation is granted for the support of disabled children living at home. 
For children born before 1995, rules of a former, more generous legislation apply.

The General Family Allowances Act is entirely financed by taxation.
In addition, there exists a system of child credits (kindgebonden budget) for the low and medium paid, granted each month by the Taxation Authorities. 


§ 28. Illness and disability.


In their social security schemes most countries have traditionally made a distinction between on the one hand, schemes covering incapacity to work caused by industrial injuries and occupational diseases and on the other incapacity to work caused by other injuries and diseases, In the optimistic construction of a modern system of social security, the Dutch faded out this distinction in 1966. Under the Dutch statutory social security schemes, benefits are granted irrespective of the origin of illness and disability in question. This is a solution which, apart from New Zealand, has been adopted nowhere else in the world. 

The Dutch sickness and disability schemes soon appeared to be so popular that statistics showed a much higher percentage of persons living on sick pay and disability benefits in the Netherlands than in other Western European coun​tries. 

Therefore, since 1991 numerous changes have been made to the sickness and disability benefits schemes in The Netherlands. These measures were intended to stimulate employ​ers and employees to reduce periods of absence caused by illness and accidents as far as possible and to promote the return to work of the partially disabled. Companies with only a low number of personnel that become incapacitated now have lower costs than those with a high number. These measures were met with sharp criticism by many interest groups, and the trade union movement was eager to circumvent them, for example by putting pressure on employers to agree to collective agree​ments providing for supplemen​tary benefits.  Recently, new amendments have been implemented in the various schemes to further reduce claims on sick pay and disability benefits.
The actual situation is as follows.


By virtue of some provisions in the Dutch Civil Code (Art 7:629 et seq.),employ​ers are obliged to continue to pay at least 70 per cent of their employ​ees’ last earned wage (with a certain minimum and maximum) during the first two years of illness. More favourable provisions are possible under an individual contract of employment, or under a collective agreement. And such agreements are the reality as most employers simply continue to pay full wages during the first year of illness.  

If there are doubts as to the reality of the illness or insufficient cooperation by the worker with regard to his own recovery, the employer may suspend the payment of wages. The worker can then appeal to the court, but only if he can produce an assessment by the medical doctor employed by the social security administ​ration. 

Employers and employees are required to cooperate closely as regards the convalescence and reintegration of the employee. The employer must offer the stricken employee all suitable assistance for the purpose of reintegration, including suitable alternative employment (Art. 7:658a CC). The employee must accept reasonable propositions in this area (Art. 7:660a CC). If the employer fails to do this he might be punished by an obligation to continue paying wages for a certain number of months (maximum 1 additional year, Art. 29 (9) Wet WIA). If the employee fails to cooperate he might lose his protection against dismissal (Art. 7:670b(3) CC, see Box 30). 
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Box 38
Statutory Sick Pay

The Statutory Sick Pay of Article 7:629 CC applies to all employees in the sense of   

Art. 7:610 CC. It obliges the employ​ers to continue to pay at least 70% of the employ​ee's last earned wage (up to a maximum wage of ca. 45.000 Euro a year and not less than the statutory minimum wage) during the first 104 weeks of illness of the employee. For employees working less than 4 days a week in private households the duration of the statutory sick pay is only 6 weeks.

Sick pay may be denied if the employee has deliberately caused his own illness, deliberately hinders or delays his recovery or refuses to perform alternative suitable work he is capable to do.  

The Dutch Civil Code gives the possibility that the first two days of illness are not paid and thus are brought at the employee's own risk by virtue of the contract of employment or the collective agreement. However, this last possibility is not frequently materialised due to resistan​ce of the trade unions. 


Alternatively, a small number of categories of flexible workers and other special categories of workers may claim a sickness benefit amounting to 70 per cent of their pay (subject to a minimum and maximum) from the benefit agency UWV under the Sickness Benefits Act (Ziektewet).  
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Box 39
Sickness Benefits
Ex-employees do not qualify for statutory sick pay as they no (longer) have a wage claim. Obviously, workers on fixed term contracts and on temporary agency contracts that have expired during illness, former employees which fall ill within 30 days after the termination of their employment relationship and workers on unemployment benefits who have fallen ill, have no employer to claim sick pay from. By way of an alternative these categories are entitled to sickness benefits by virtue of the Sickness Benefits Act (Ziektewet) of the same level and during the same duration as employees claiming the statutory sick pay (although some categories receive sickness benefit only as from the third day of incapacity and some receive a 100% benefit).
Also entitled to sickness benefits by virtue of this Act are employees who were disabled immediately preceding their employment (a measure to stimulate employers to employ disabled persons), persons who are incapacitated as a result of organ donation (a measure to remove employers’ objections against the donation of organs by their employees) and some persons working in economic dependency assimilated by the statute with persons on contracts of employment. 



After two years of incapacity to work the risk of disability of employees is covered by the Work and Income for Disabled Persons Act (Wet Werk en Inkomen naar arbeidsvermogen, Wet WIA). This act makes a distinction between employees who are fully and permanently incapacitated to work, employees who are between 35 and 80% percent incapacitated and employees who are less than 35 per cent incapacitated. The last category is fully excluded from benefits under this Act. The median category is entitled to a benefit, the level of which after a certain lapse of time depends on whether they are part-time working or not. The first category is entitled to a benefit of 75 per cent of the last earned wage, with a minimum and a maximum. 
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Box 40
The Work and Income for Disabled Persons Act
The Work and Income for Disabled Persons Act embraces two schemes.

The first scheme is called Income Support for the Fully Disabled (Inkomensvoorziening volledig arbeidsongeschikten) and entitles employees who are fully (between 80 and 100 per cent) and permanently incapacitated to work, after the first 104 weeks of illness or disability, to a benefit of 75 per cent of the previously earned wage, with a minimum of the level of the minimum wage and a maxim​um of ca. 45,000 Euro per year. This benefit can be received until the retirement age of the State Old Age Pension Scheme.
The second scheme is called Reintegration Scheme for Partially Disabled Persons (Werkhervattingsregeling gedeeltelijk arbeidsgeschikten, WGA) and is open for employees who are either between 35 and 80 per cent disabled or over 80 per cent disabled but not permanently disabled. All WGA beneficiaries receive a benefit of 70 per cent of the previous wage (up to a maximum of ca. 45,000 Euro a year), if they satisfy conditions of the employment record. The duration of this earnings-related benefit depends on the length of their employment record and varies between 3 and 38 months. If a recipient of WGA-benefit receives income from work, 70 per cent of this income is deducted from his benefit. 

After the right to the wage-related benefit has expired, WGA-beneficiaries receive a relatively generous supplement to their wages on the condition that they earn an income of at least 50% of their earnings capacity. The wage supplement is 70 per cent of the difference between the normal income of this person and the remaining earning capacity.  

If, however, a beneficiary does not fulfil that condition, he receives a rather low follow-up benefit: only 70% of the statutory minimum wage (gross 1,400 Euro in 2008) multiplied by his incapacity rate.
These rules are designed such as to encourage the partially disabled to cooperate in his reintegration into the labour market.
The recipient of WGA-benefits is obliged to cooperate with his reintegration into work. He is also obliged to perform ‘suitable work’. 



Both the Sickness Benefits Act and the Work and Income for Disabled Persons Act are only applicable to employees. Other sections of the population (notably the self-employed) are supposed to make their own arrangements concerning the risk of an illness or a disability. If they have not done so sufficiently, there is a last resort: public assistance (see Box 43). 


The entire population is covered by the Young Disabled Persons Act (Wet arbeidsongeschiktheidsvoorziening jonggehandicapten), which offers benefits to those arriving at the age of 18 years after having been at least one year disabled. The benefit is at the level of the statutory minimum wage (see Box 6), multiplied by the incapacity rate. In recent years this scheme has attracted an increasing number of claimants and is actually under reconsideration.


As has been said in the beginning of this section, in the Netherlands victims of work accidents and occupational diseases are entitled to the same statutory payments and benefits as are other sick and disabled persons. However, as these schemes do not compensate for all financial losses caused by industrial accidents and occupational diseases, victims often try to recover the remaining losses by claiming damages from their employer. This is possible on the basis of the Dutch Civil Code Art. 7:658, which imposes on the employer all civil responsibility for safe and healthy working conditions at his premises and provides for compensation in cases in which the employer has been negligent. The case law of the Dutch Supreme Court demonstrates the willingness of the Court to grant such compensation, except for cases where the employer can prove that he has in no way been negligent
 or that the accident/disease has been caused with intent or conscious recklessness of the employee. Both exceptions are very narrowly interpreted by the courts and even if the first exception is applicable, it is possible that the courts hold the employer liable, not based on art. 7:658 Dutch Civil Code but on art. 7:611 Dutch Civil Code (bona fides, see § 18). 
§ 29. Health and care costs 


An essential part of the philosophy of the Welfare State is to give all its citizens access to decent standards of health care and nursing care, whatever their income position may be. The right to adequate health care is considered to be a fundamental social right.  

In The Netherlands a system of insurance to cover the costs of health care was established in 1941 and was reformed during the 1960s. A new system has been put into place in between 2006 and 2015. Since then there are three ways to cover health care and nursing care costs.
The first scheme is laid down in the Health Care Insurance Act (Zorgverzekeringswet) and its regulations, and covers a variety of ordinary health costs, such as those of the GP, medical drugs, hospital treatment, etc.  

The second scheme is laid down in the Long-term (Nursing) Care Act (Wet Langdurige zorg) and its regulations, which cover the most expensive health care risks, such as nursing in psychiatric institutions, rehabilitation centres and nursing homes, etc. 

Both schemes cover the entire population and are financed by contributions from all insured persons. Finally there is the Social Support Act (Wet Maatschappelijke Ondersteuning), which charges the municipalities with the financing of all sorts of welfare facilities, like youth care, home care, etc. 
	PRIVATE 
Box 41
The Health Costs Schemes

The Health Care Insurance Act obliges all residents to buy basic insurance from a private health insurance company. The basic insurance must embrace medical care by GP and medical specialists, treatment and short-stay in hospitals, medical drugs, dental care (up to the age of 22 years), maternity care, medical transport and paramedical care. Additional medical expenses may be covered on a voluntary basis for extra contributions. 

Health insurance companies may not refuse anyone for the basic insurance and they are obliged to offer a basic insurance for a contribution that should not be linked to the state of health of individual clients. The employers are obliged to pay half of the contributions for the insurance of their employees and families. Other persons have to pay their insurance contributions entirely for themselves, but they may obtain a subsidy from the Taxation Authorities if they are under a certain income limit.  

The Long-term (Nursing) Care Act and its regulations entitle all residents to 24-hours nursing care. It provides for the hospitalisation or day treatment in a nursing home, long-term treatment and care during revalidation, etc. To finance this scheme, all residents pay a contribution over their income to the Taxation Authorities, which put it in the Long-term Care Fund. For the use of several facilities a co-payment is required linked to the income and family situation of the recipient.
The Social Support Act charges the municipalities with the provision to all residents of youth services for the youth in need of care and for disabled and elderly people, who although staying at home, are in need of care. The funding is by the general taxpayers and by co-payments of the recipients.


§ 30. Unemployment and the General Public Assistance.


The Netherlands has established various schemes to cover the loss of income due to unemployment. The main scheme, only covering employees, is the Unemploy​ment Benefits Act (Werkloosheidswet, WW). It offers all employees with a certain minimum employment record an income-related benefit, the length of which varies from 3 to 38 months, dependent of the length of the employment record. 
Thus the scheme is meagre for freshmen on the labour market and many flexible workers find themselves largely excluded. On the other hand, this scheme is helpful for part-time workers, as not only full unemployment but also partial unemployment qualifies for benefits. 
	PRIVATE 
Box 42
The Unemployment Benefits Act

This Act offers a benefit of 75 per cent of one's last earned salary (up to a maximum of ca. 45.000 Euro a year), during the first two months, and of 70 per cent for the following months to employees who have worked for at least 26 weeks in a period of 36 weeks immediately preceding unemployment. The basic duration of the unemployment benefit is 3 months, but will be prolonged with one month for each year that the employment record of the employee surpasses three years, with a maximum of 38 months. The prolongation only applies to ex-long term disabled employees and to employees who have worked as an employee on at least 52 days yearly in 4 out of the 5 years preceding unemployment. This benefit too can be received until the retirement age of the State Old Age Pension Scheme.

In order to qualify for a benefit under this Act the employee must have lost his entitlement to wage payment and be available to accept a new job. However it is not necessary that an employee has lost his job completely. Already a weekly loss of either 5 hours or half the regular number of hours qualifies for a benefit in accordance with the degree of unemployment.

Benefits will be refused to employees who have become ‘culpably unemployed’, (which is normally the case if the employee has himself resigned from his job or has been summarily dismissed) or fails to search for or accept ‘suitable work’.  If the employee can be blamed for such conduct only to a minor extent the refusal will be half the benefit for half a year. 


The majority of employees, who have not fulfilled the qualifying periods of the Unemployment Benefits Act or who have enjoined the benefits of this Act during the longest possible period and are still unemployed, can only turn to the General Public Assistance Act for further income support. However, with regard to senior (+50 years) and partially disabled ex‑employees, who due to the limited duration of benefits from the Unemployment Benefits Act cannot reach the pensionable age with benefits of this Act, a special scheme has been created in order to spare them the harsh criteria of the General Public Assistance Act with its fully means-tested benefits: the Income Support for Senior and Partially Disabled Ex-employees (Inkomensvoorziening oudere en gedeeltelijk arbeidsongeschikte werknemers, IOAW). A comparable scheme has been created for senior and partially disabled ex-self-employed: the Income Support for Senior (+55 years) and Partially Disabled Ex-self-employed (Inkomensvoorziening oudere en gedeeltelijk arbeidsongeschikte zelfstandigen, IOAZ). 
	PRIVATE 
Box 42
The Incomes Support for Senior and Partially Disabled Ex-employees Act
This Act offers the senior (+50 years) and partially disabled ex-employees, until the age of 65, a benefit related to the minimum wage when they have exhausted the rights to benefits under the Unemployment Benefits Act.   

The essential characteristic of this scheme is in the fact that it is: 

· means‑tested, as opposed to the Unemployment Benefits Scheme, whose benefits are not means‑tested, but 
· only partially means‑tested, as opposed to the General Public Assistance Act, whose benefits are fully means‑tested (see Box 43). Under this special scheme other sources of income of the claimants and his/her partner are taken into account, but not his/her assets.

Claimants must be at least 50 years old and have been entitled to benefits of the Unemployment Benefits Act for more than 3 months.


The General Public Assistance Act (Wet Werk en Bijstand, WWB) entitles every person from the age of 21, legally residing in The Netherlands, who is not capable of self-sufficien​cy, to assistance by way of periodical benefits and to assistance in finding suitable employment. The level of benefits granted by virtue of this scheme is basically related to the statutory minimum wage (see Box 16). 
The essential characteristic of the scheme is, however, not in the level of its benefits, but in the fact that all its benefits are fully means-tested. All other sources of income and assets of the claimant are taken into account as are those of a partner of the claimant.    

On the basis of the General Public Assistance Act, ‘special assistance allowances’ can also be claimed by every person whose assets and normal income are not sufficient to cope with incidental extraordinary expenses.  

The General Public Assistance Act, which is financed by taxation, was reformed in 1996, 2004 and 2014 in order to better combat fraud and to offer tailor-made solutions. Moreover, persons entitled to receive benefits must more actively seek work and accept any 'generally acceptable work' offered to them. This sharpening – from ‘welfare’ to ‘workfare’ - was notably aimed at single parent clai​mants. 
	PRIVATE 
Box 44
The General Public Assistance Act
The level of the benefits based on the General Public Assistance Act is linked to the statutory minimum wage (see Box 6) and uniform all over The Netherlands. For couples the monthly net rate is circa 1400 Euro, for a genuine single-living parent with child net circa 1250 Euro and for a genuine single living person net ca. 900 Euro monthly. Supplements are provided for persons who have been receiving public assistance over a long period. 

To specific groups, like flat sha​ring persons, reduced rates apply. Different rates also apply for those under 21 and over 65 who exceptionally are in need of public assistance. For artists a completely different scheme is operated.

The Act takes the household as the point of reference for the right and the level of benefit: in order to determine the extent of the assistance, the needs and means of the collective household are taken into account. For example a divorced woman only qualifies for benefits as long as the alimony paid by the ex‑husband is insufficient. And she loses (wholly or partly) her benefit if she takes up residence with another partner (with income or assets). Claimants living in a much too expensive house can be expected to change that situation before a benefit is granted under this scheme. Only assets up to circa 5,500 Euro for a single person and to circa 11,000 for a couple and a single parent with children are disregarded. Also, income from work as a volunteer with a maximum of 150 Euro a month is disregarded if the work contributes to the reintegration of the claimant into work. 

The Act gives priority to reintegration into work over granting benefits. Claimants have to make use of all sorts of facilities that municipalities may offer or indicate in this respect, such as training, social activation, etc. 
The Act is meant to serve as a last income safety net of the social system in The Netherlands. This implies that no entitlement to public assistance exists to the extent that other schemes or claims may cover income or costs of the claimant. 

The Act is administered by the municipalities, which enjoy some freedom in the administration so that they can respond better to local circumstances. The Act is also financed by the municipalities on the basis of a lump sum compensation from the national Treasury.
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